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Toit R. Ware 


Tot R. Ware, Vice-President, Western Classification Territory, was 
born at Panhandle, Texas, March 6, 1897; graduated from Severance 
High School at Severance, Kansas, May 15, 1915; graduated from Wash- 
burn College at Topeka, Kansas, in June 1920 with an A.B. degree; 
graduated from Yale University Law School in June 1924 with an LL.B. 
degree; admitted to the practice of law before the Supreme Court of 
Kansas in June 1924, and practiced law from that time until November 
lb, 1925, at Topeka, Kansas; on November 15, 1925, was employed as 
attorney by The Chicago, Rock Island & Pacifie Railway Company with 
headquarters at Chicago, Illinois; admitted to practice before the Su- 
preme Court of Illinois in April 1926; and, on January 1, 1936, was 
employed as Assistant Interstate Commerce Counsel by the Missouri 
Paeifie Railroad Company with headquarters at St. Louis, Missouri, 
which position he now holds. 
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SLAUGHTER LINTHICUM 


SLAUGHTER LintuicuM, Vice-President, Southern Classification Ter- 
ritory, was born on a farm in Ballard County, Kentucky, on January 
31, 1872, the son of Thomas Prather and Mary E. (Pollock) Linthicun. 
Reared in Wickliffe, the County Site, where his father was Cireuit Court 
Clerk. His railroad and industrial traffic experience runs as follows: 
Entered railroad service on March 1, 1892, as clerk in the joint local 
freight and passenger office of the Alabama Great Southern Railroad and 
East Tennessee Virginia & Georgia Railway Companies at Bessemer, 
Ala. Sueceeded to the agency at that point on August 1, 1895. Pro- 
moted to a rate clerkship in the General Freight office of the Southern 
Railway Company (successor to the E. T. V. & G. Ry) at Washington, 
D. C., on December 1, 1895 under Mr. H. F. Smith, General Freight 
Agent, and Mr. T. C. Powell, Chief Clerk. On October 1, 1898, accepted 
service with the South Carolina & Georgia Railway Company at Charles- 
ton, S. C., as Chief Rate Clerk under Mr. L. A. Emmerson, Traffic 
Manager. On May 1, 1901, accepted service with the Illinois Central 
Railroad Company at Louisville, Ky., as Rate Clerk under Mr. F. B. 
Bowes, General Freight Agent, and Mr. C. C. Cameron, A. G. F. A. 
Resigned that position on July 1, 1902, to accept a similar post with 
Mr. R. H. Wright, Traffie Manager, Virginia Carolina Chemical Com- 
pany, Atlanta, Ga., and with which company he remained until June 1, 
1912, at which time he was appointed Traffic Manager of the Empire 
Cotton Oil Company with headquarters at the same place. That service 
continued until July 1,.1922, when he entered into the private practice 
of General Industrial Traffie Manager work in which he is still engaged 
with office at 245 Trust Company of Georgia Building, Atlanta, a. 
Charter member of the Traffic Club of Atlanta. 
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Harry G. ScHap 


Harry G. Scrap, Vice-President, Official Classification Territory, 
was born at Mahony City, Pennsylvania, September 18, 1903. He gradu- 
ated from Girard College, Philadelphia, Pennsylvania in 1930. From 
1920 to 1925 Mr. Schad was engaged in steamship work in Philadelphia. 
In 1925 he became affiliated with the Marine Department of The Atlantic 
\efining Company, Philadelphia, Pennsylvania. He was appointed Man- 
ager of Rail Traffie for that company in 1933. He is also Traffic Man- 
ager for Filtrol Corporation and Attapulgas Clay Company, as well as 
a Director of The Traffic Club of Philadelphia. 


New Freight Cars and Locomotives. 


During the first ten months of 1936 the Class I railroads placed in 
vrvice 34,113 new freight cars, the largest number installed in any cor- 
responding period since 1930. The number placed in service so far this 
year is an inerease of 29,321 over the number installed in the correspond- 
ing period last year, and an increase of 12,442 above the corresponding 
period in 1934. 

There were 73 new steam locomotives and 27 electric and Diesel 
‘gines placed in service during the first ten months of this year, as com- 
pared with 31 steam and 102 electric locomotives installed in service in 
the same period of 1935, and 22 steam and 16 electric locomotives in- 
‘talled in service in the first ten months of 1934. 





Railroad Reorganization* 


By Hon. Cuarues D. MAnarrie, 
Chairman of the Interstate Commerce Commission 


GREAT and new responsibility recently has been placed on the 
federal Commission. I refer to the reorganization of railroads, 


Subject of Vital Concern to Public. 


The recurring receiverships of a number of our largest railroads isa 
matter of vital concern to the nation. From the time of the first reorgani- 
zation to the present, there have occurred many breakdowns in the finan- 
cial structures of American railroads. It has been estimated that since 
1870 there have been more than 1,000 railroad receiverships, the average 
duration of which has increased gradually from approximately 214 years 
to more than 4 years. Whether caused by excessive competition, unprofit- 
able expansion, over-capitalization, under-maintenance, unfortunate 
investments, fraud, internal dissension, or decrease of earnings, the 
resultant loss to thousands of investors, and damage to communities and 
territories dependent upon those roads, have been enormous. The magni- 
tude of this question becomes evident when it is realized that from 1915 to 
1933 there were 31 Class I railroads reorganized through court procedure. 
These roads owned 37,187 miles of line and had total stated assets of 
over $3,400,000,000, with a total capitalization of $3,071,338,142. Today 
there are 90 railroads, owning 64,981 miles of road, and having a total 
capitalization of $5,265,196,705 in receivership or undergoing reorganiza- 
tion under Section 77 of the federal Bankruptey Act. This is 265 
percent of the total mileage and 22.4 percent of the total capitalization of 
all of our railroads. The fact that 10 of them, owning 26,897 miles of 
line, with a total capitalization of $2,330,538,652 were among those 
reorganized in the period 1915 to 1933, indicates that, in general, reor- 
ganizations have not been sufficiently drastic. Besides the ultimate loss 
to investors in the sealing process usually incident to reorganization the 
eurrent loss of income is important to the national economy. For the 
year 1935, for example, interest on railway obligations accrued but un- 
paid amounted to $102,113,680. Total interest accrued unpaid by Class I 
and lessor companies at the end of 1935 amounted to $499,081,710. 


Reorganizations Through Equity Receiverships. 


Reorganizations have been of different kinds. Some have been thor- 
ough-going, others little more than slight rearrangements of capital 
structures. It is not possible to discuss details of individual cases here, 
but the following may be of interest: The financial reorganizations 
oceurring during the period 1915 to 1933 were accompanied by a decrease 


* This article formed the basis of a speech delivered by Hon. Charles D. Mahaffie 
before the National Association of Railroad and Utilities Commissioners at Atlantic 
City, N. J. 
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in the stated value of the total assets of the companies: Before reorgani- 
zation the assets totaled $3,412,745;746; after reorganization the stated’ 
value of all assets was $2,964,109,935—a reduction of $448,635,811, or 
13.15 percent. Total funded debt was reduced from $1,888,252,896 to 
$1,515,875,635, a deerease of $372,377,261, or 19.72 percent. Total long- 
term debt of $2,038,929,893 was reduced to $1,517,644,777, a reduction of 
$521,285,116, or 25.57 percent. Excluding non-fixed-interest-bearing 
obligations, the total long-term fixed-interest-bearing obligations were 
reduced $885,438,907, or 43.72 percent. Taking the companies as a whole, 
income bonds were increased from $13,898,687 prior to reorganization to 
$378,052,478 afterwards, and total capital stock was increased from 
$1,032,215,749 to $1,247,183,415—an increase of $214,967,666, or 20.83 
percent. Total capitalization of the companies—long-term debt plus 
capital stock—was decreased from $3,071,338,142 to $2,764,828,192, a de- 
erease of $306,509,950, or 9.98 percent. Of the 31 companies, 8 actually 
had a larger total capitalization after reorganization than before. 


Demands for Legislation. 


These reorganizations, as well as practically all of those of prior 
dates, were effected through equity receiverships. For many years there 
has been criticism of reorganization effected by this procedure. The 
primary evils alleged to be inherent in such reorganizations consist 
largely of the expense and delay involved in numerous ancillary proceed- 
ings, the opportunity for manipulation on the part of special groups, the 
judicial sale of the railroad properties, and the litigation incident to 
determining the rights of non-assenting securityholders. From time to 
time suggestions had been made that legislation be enacted to provide for 
binding recalcitrant creditors and for the elimination of the necessity of 
sales and of ancillary receiverships. Such legislation was urged primarily 
by those customarily representing bankers or other persons who ordi- 
narily controlled the existing reorganization machinery. 

On the other hand, there were those who contended that legislation 
should be enacted to control the actions of those normally dominating the 
reorganization of corporations. It was alleged that through close rela- 
tions with the management there were those who learned of pending 
recelverships in advance and, thus, were able largely to influence the 
selection of the receivers. It was urged further that the same persons, 
through past connections with the marketing of securities and by 
relations with institutions holding large amounts of such securities, were 
able to secure lists of the security-holders and, thus, successfully to solicit 
the deposit of securities for the committees formed from this group. 
It was alleged further that control gained in this manner was used to 
obtain excessive fees, and even to secure the acceptance of plans favoring 
certain groups to the disadvantage of the securityholders generally. 

During the recent depression, and by reason of the tremendous de- 
crease in earnings and in the values of property there were still others 
who urged that corporate debtors, as well as individual debtors, should be 
relieved to some extent from the heavy burden of existing debts. This 
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latter group likewise felt that their purposes would be better served and 
their aims more readily achieved through the enactment of legislation 
than through the use of the then-existing equity procedure and practice. 

Early in the depression period increasing financial distress on the 
part of the railroads, brought about by the rapid and continued decline 
in earnings, made plain the fact that wholesale receiverships were 
inevitable. For instance, net income of steam railroads amounted to 
$861,000,000 in 1929, while a deficit of $130,203,821 was incurred in 1932, 
It was further realized that receiverships could not be prevented wholly 
despite the substantial assistance afforded the carriers by the Govern- 
ment. In this connection it is interesting to note that, as of September 30, 
1936, the Reconstruction Finance Corporation had disbursed through 
loans to railroads a total of $507,083,239, of which amount $157,822,662 
had been repaid. Of the total amount loaned, $148,077,658, is owed the 
Reconstruction Finance Corporation by railroads now undergoing reor- 
ganization through court procedure. 


Section 77 of Bankruptcy Act Enacted. 


Finally, and as a result of the agitation throughout the country for 
the Government to provide new machinery for the relief of debtors, Con- 
gress on March 3, 1933, passed, as part of the new Chapter VIII of the 
Bankruptcy Act entitled ‘‘ Provisions for the Relief of Debtors,’’ a new 
section numbered 77, entitled ‘‘ Reorganizations of Railroads engaged in 
Interstate Commerce.’’ Prior to that date railroad corporations were 
excluded from the operation of the bankruptcy law. It also should be 
stated that theretofore the Commission’s functions in reorganizations had 
been confined to passing on applications for authority to issue securities 
under Section 20a of the Interstate Commerce Act, which section had 
been added to the Act in 1920. Incidentally, such applications were filed 
with the Commission only after a plan of reorganization had been ap- 
proved by the court. To disapprove an application under such circun- 
stances meant the prolongation of an already long and expensive receiver- 
ship. 

Section 77, while radically changing or at least adding to the existing 
machinery for reorganization since resort to an equity receivership may 
still be had, was passed with little debate in Congress. As might be ex- 
pected, the statute, as enacted, reflected in some particulars the views of 
each of the groups to which reference heretofore has been made. 

It did eliminate the necessity for ancillary receiverships and judicial 
sales, and also provided that a plan, when confirmed, should be binding 
on all securityholders of each class of which two-thirds in amount had 
accepted the plan. This latter provision applied to stockholders as well 
as to bondholders and other creditors. Still, it has been contended by 
some, that the provision for the participation in, and the power of effect- 
ively blocking reorganization, except under certain circumstances, was 
a power given to stockholders which they previously did not have. As 
reflecting the views of those seeking to check the powers of the persons or 
groups who formerly dominated reorganizations, Section 77 vested in the 
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Commission broad jurisdiction over the entire reorganization as well as 
over the compensation which might be allowed trustees and other parties 
participating in the reorganization, and imposed many affirmative duties 
on the courts while also increasing their jurisdiction. While equity 
courts already had broad powers, negotiations leading up to and the 
formulation of plans of reorganization were in reality conducted outside 
the courts. Most courts, apparently, did not believe that they had the 
duty or perhaps the right to suggest modifications of a plan. They could, 
and did in certain instances, refuse to confirm a plan when it was shown 
to be unfair and inequitable. 

Briefly summarized, Section 77, as originally enacted, provided that 
arailroad company might file in the federal district in which its principal 
operating or executive offices were located, a petition stating it was in- 
solvent or unable to meet its debts as they matured, and that it desired to 
effect a reorganization. The judge, if satisfied that the petition com- 
plied with the section and was filed in good faith, thereupon approved the 
petition. In his discretion he could appoint immediately a temporary 
trustee from a panel designated by the Commission. After hearing, a 
permanent trustee was appointed. A copy of the petition filed with the 
court also must have been filed with the Commission. Thereafter, upon 
due notice, a public hearing was to be held by the Commission at which a 
plan of reorganization might be presented by the railroad company, by 
the trustee and by or on behalf of any group constituting not less than 10 
percent in amount of any class of creditors or stockholders of the com- 
pany. After the hearing, the Commission was required to make a report 
incorporating a recommended plan, which might differ from any of 
those filed. That plan, together with the report, then was to be submitted 
to the stockholders and creditors of the debtor for their acceptance or 
rejection. The submitted plan, provided it was accepted by two-thirds in 
amount of each class of creditors and stockholders, then was to be certified 
by the Commission to the court. The court, after hearing, was required to 
confirm the plan or, if refusing to do so, to file an opinion stating its rea- 
sons therefor. If the plan was confirmed, provisions were made for its 
consummation. Thereafter the debtor was discharged of its debts except 
as provided in the plan. 


Amendments of 1935. 


Very shortly after the enactment of Section 77, railroad companies 
began to file petitions for reorganization with the result that as of today 
a total of 44 such petitions have been filed. It soon developed, however, 
that reorganizations could not be effected as expeditiously under Section 
77 as had been hoped. In an effort to eliminate what was considered the 
main obstacles to fair and equitable reorganizations, the section was ex- 
tensively amended by Congress. These amendments became effective 
August 27, 1935. 

As stated in the reports of the Congressional Committees recom- 
mending the amendments, one of the main difficulties with the section was 
that a minority of more than one-third of any class of creditors could 
obstruct and prevent the approval of any plan. It also was believed that 
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the mere failure to vote upon the plan by those holding one-third of the 
securities of a single class would block effectively any reorganization. 
Further, it was stated that the consent of two-thirds of each class of stock- 
holders must be secured, unless, by an elaborate valuation proceeding, it 
was proved that the value of the property was so low that the stock rep- 
resented no real interest in the property. Accordingly, the section was 
amended so as to provide that two-thirds, in amount, of those of each class 
voting for a plan will bind those failing to vote. The section, as amended, 
also provides that the court may make effective a fair and equitable plan 
where the parties do not agree. 

In view of the statement in Continental Illinois Bank & Trust Co. v. 
Chicago, Rock Island & Pacific Ry. Co., 294 U. 8. 648, indicating that it 
was the duty of a court to dismiss the proceeding unless a reorganization 
was effected expeditiously, a paragraph was added to the section which 
provides that if there is undue delay in a reasonably expeditious reorgani- 
zation, the judge, in his diseretion shall, after hearing and after consider- 
ation of the recommendation of the Commission, dismiss the proceeding.! 

In order to protect the rights of stockholders and creditors who might 
be injured by a reorganization on the basis of depressed conditions in the 
event of an early return to prosperous times, the section was amended 
further to provide that the plan may require the issuance, to security- 
holders who otherwise are not provided for in the plan, of securities in 
the form of options or warrants to receive, or to subscribe for, the securi- 


ties of the reorganized company. At the same time, in order to insure 
real reorganizations, a provision was added that the plan of reorganiza- 
tion shall provide for fixed charges in such an amount that, after due con- 
sideration of the probable prospective earnings of the property in light 


11n Continental Bank v. Rock Island Ry., 294 U. S. 648, (684), the Court said: 
“Petitioners insist, with much force, that the injunction, granted in November, 1933, 
and still operative, is likely, if continued, to result in irreparable injury. We do not 
interpret the order, as suggested by the Reconstruction Finance Corporation, as con 
tinuing the injunction in force until a plan of reorganization is effected or the pro- 
ceeding under section 77 dismissed. On the contrary, we understand that the injunc- 
tion may at any time be dissolved upon application and proper notice and showing. 
It contemplates, as we have already suggested, only reasonable delay. 

“It is true that no plan has yet n consummated; and so far as the record 
shows, none has been prepared or is in the course of preparation. If this long delay 
were without adequate excuse, the retention of the injunction for the long period 
which has intervened since it was granted could not be justified. But the delay is 
obviously due to the many doubts and uncertainties arising from the present litiga- 
tion. Until they are finally resolved, the consummation, or even the preparation, of 
any definite plan is plainly impracticable. With those doubts and uncertainties now 
removed, the proceeding should go forward to completion without further delay, or 
be dismissed. 

“The delay and expense incident to railroad receiverships and foreclosure sales 
constituted, probably, the chief reasons which induced the passage of section 77; a 
to permit the perpetuation of either of these evils under this new legislation would be 
subversive of the spirit in which it was conceived and adopted. Not only are those 
who institute the Fenn - and those who carry it forward bound to exercise the 
highest degree of diligence, but it is the duty of the court and of the Interstate Com- 
merce Commission to see that they do. Proceedings of this character, involving pub- 
lic and — interests of such magnitude, should, so far as practicable, be given the 
right of way both by the court and by the commission, to the end that they may be 
speedily determined.” 
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of its earning experience, there shall be adequate coverage of such fixed 
charges by the probable earnings available for the payment thereof. 

As those who are familiar with the section as originally enacted 
know, there were many other amendments. Among them is the manda- 
tory requirement that the judge shall appoint trustees. Instead of ap- 
pointing a trustee or trustees from a panel designated by the Commis- 
sion, the judge shall select the trustee in his discretion, but subject ‘to the 
ratification of the Commission. Another is that before protective com- 
mittees may function legally in railroad reorganization, authority for 
so doing must be secured from the Commission. This approval extends 
to compensation and expenses to be received by such committees. 
A committee functioning prior to the date of the amendments, 
however, is exempted from the requirement to seek authority to act unless 
it voluntarily makes application. The former provisions governing al- 
lowances also were changed. Previously compensation for services and 
expenses of officers and parties in interest might be allowed as payable 
from the estate of the debtor. The section, as amended, provides that 
parties other than the debtor’s trustees, and trustees under indentures, 
may be paid only their expenses, compensation for services being elimi- 
nated, the allowance to be made by the court within the maximum pre- 
scribed by the Commission. 


Basic Constitutional Questions. 


Legislation of this character naturally involves several basic consti- 
tutional questions. Its authors believed, however, that Congress has 
ample power to provide for the statutory reorganizations of railroads 
engaged in interstate commerce either under its power to establish uni- 
form laws on the subject of bankruptcies or under the commerce clause of 
the Constitution. As passed, the law was based on the power of Con- 
gress to establish uniform laws on the subject of bankruptcies. 

From the days of the Constitutional Convention, in 1787, to the 
present time, there have been vigorous debates as to what constitutes a 
law on the ‘‘subject of Bankruptcies.’’ With respect to Section 77, it 
was urged that the provision permitting reorganization of a railroad 
mable to pay its debts as they mature, although its assets may exceed 
its liabilities, was beyond the power of Congress because the bankruptcy 
power extended only to ‘‘insolvent’’ persons. ‘‘Insolvency,’’ as defined 
by Section 1(15) of the Bankruptcy Act, is, in substance, an excess of 
liabilities over assets at a fair valuation. The basic constitutionality of 
Section 77 has, however, been sustained unanimously by the United 
States Supreme Court in Continental Illinois Bank & Trust Co. v. 
Chicago, Rock Island & Pacific Ry. Co., supra, (pages 667-675). 

It also would appear that the doubt as to the power of Congress to 
enact legislation making a corporate reorganization binding on objecting 
stockholders once the approval of a certain percentage of each class of 
creditors and stockholders has been obtained, was removed by the Rock 
Island decision, and by the decision in Louisville Joint Stock Land Bank 
V. Radford, 295 U. 8. 555. This latter decision, as well as that of the 
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Cireuit Court of Appeals, Sixth Circuit, In re Tennessee Publishing 
Company, 81 Fed. (2d) 463, however, is thought by some to create doubt 
as to the power given to a court in sub-section (e) of Section 77 to con. 
firm, under certain circumstances, a plan of reorganization that has not 
been accepted by the creditors and stockholders. While it is settled that 
the prohibition in the Constitution against the impairment of the obliga- 
tion of contracts does not apply to the Congress, equally it is settled that 
a deprivation of property without due process of law is contrary to the 
Fifth Amendment.? 

The functions of the Commission under Section 77 are questioned 
also as being an invalid delegation of judicial power and violative of the 
due process clause. There are, of course, other constitutional questions 
that undoubtedly will be raised in connection with the administration of 
Section 77. 


Questions of Statutory Construction. 


In addition to constitutional questions many and varied questions 
of statutory construction arise in the administration of the section. The 
almost innumerable decisions resulting from differences of opinions as to 
the proper interpretation of the other sections of the Bankruptcy Act 
enacted previous to Section 77 presage much litigation in this respect. 
Despite the intensive and intelligent study given the provisions of the 


section, both by those who drafted them originally and by the Congres- 


2In In Re Tennessee Pub. Co. Case, 81 Fed. (2d) 463, (464, 467), the Court said: 
“In so far as the reorganization permitted by section 77B requires approval by two- 
thirds of the creditors of each class and in so far as such approval is not requisite to 
confirmation from creditors whose claims are not affected or for the payment of 
which cash is provided, 77B follows substantially the provisions of section 77. It 
departs from that section in clause (c) of the proviso, which makes se of 
creditors unnecessary ‘if provision is made in the plan for the protection of the inter- 
ests, claims, or liens of such creditor or class of creditors in the manner provided in 
subdivision (b), clause (5), of this section’. 11 U.S.CA. § 207 (e) (1) (c). * * * 

“The constitutionality of section 77B in its general scope and application is not 
here assailed, and, in view of the decision in Continental Illinois Nat. Bank & Trust 
Co. v. Chicago, Rock Island & Pac. Railway Company, supra, is perhaps not open to 
successful assault. That case, however, goes no farther in its consideration of the due 
Process clause of the Fifth Amendment than to hold that statutory provisions per- 
mitting delay in the enforcement of contracts affect only the peer b and deals with a 
statute which does not permit adjustments of liens without lienholders’ consent. Such 
delay in the application of remedies impairs no vested right, and this was also the 
rationale of the decision in Home Building & Loan Association v. Blaisdell, 290 U. S. 
398, 54 S. Ct. 231, 78 L. Ed. 413, 89 A.L.R. 1481, in consideration of the due process 
clause of the Fourteenth Amendment. We are here concerned only with the validity 
of a clause which provides for adjustment of debts without the consent of creditors. 
It has long been settled that provisions in bankruptcy statutes authorizing composi- 
tions have never been held to invalidate them. is is because a composition 1s 4 
matter of agreement between the bankrupt and his creditors as a class, with the will 
of the majority imposed upon the comme f In re Lane (D. C.), 125 F. 772, 723; 
— Glass Mfg. Co. v. DeWitt, 237 U. S. 447, 452, 35 S. Ct. 636, 59 L. Ed. 


This decision was affirmed by the Supreme Court of The United States on 
November 9, 1936, without poonns, upon the constitutional question. Tennessee 
lishing Co. v. American National Bank, et al. ........ U. S. 
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sional Committees, there is hardly a paragraph in it concerning which 
differing opinions as to the proper construction are not advanced by 
lawyers concerned with its application. 

In this connection, and perhaps of particular interest, certain of the 
plans of reorganization that have been filed with the Commission involve 
consolidations. Under subdivision (b) of Section 77, a plan of reorgani- 
sation ‘‘shall provide adequate means for the execution of the plan, which 
may include * * * the merger or consolidation of the debtor with 
another corporation or corporations * * *.’’ It is further provided 
under subdivision (f) that ‘‘ Upon confirmation of a plan the Commission 
shall, without further proceedings, grant authority for the issue of any 
securities, assumption of obligations, transfer of any property, sale, con- 
solidation or merger of the debtor’s property, or pooling of traffic, to the 
extent contemplated by the plan and not inconsistent with the provisions 
of the Interstate Commerce Act as now or hereafter amended.’’ 

Several questions are raised in the construction of these provisions. 
May a plan provide for the acquisition by the debtor of another railroad 
not undergoing reorganization under Section 77? If so, must there be 
proceedings under Sections 1 or 5 and 20a of the Interstate Commerce 
Act in view of the provision of subdivision (f) of Section 77 
of the Bankruptcy Act? Are such proceedings necessary where it 
is simply proposed to convey the properties of subsidiaries to a parent 
company and all of the companies involved have filed petitions under 
Section 77? Other questions in this connection also are presented in plans 
of reorganization providing for consolidations. Those mentioned are 
sufficient to illustrate the difficulties involved. 

While, as yet, there are few court decisions in which the provisions 
of Section 77 have been judicially interpreted, resort may be had to de- 
cisions under Section 77B of the Bankruptcy Act providing for corporate 
reorganizations since many of its provisions are quite similar to those of 
Section 77. Although that section is not quite as old as Section 77, by 
reason of the fact that many of the cases under it involve properties and 
financial structures of less extent and complexity than those of railroad 
corporations, greater progress has been made in effecting their reorgani- 
zation than of those railroads that have filed petitions under Section 77. 
They are, nevertheless, providing much work for the courts, and rapidly 
there is resulting therefrom a large body of precedents. 


Basic Theory of Section 77. 


The basic theory on which Section 77 is framed is that of a largely 
Voluntary readjustment of top-heavy financial structures. Possibly this 
theory relies too greatly on human reasonableness. Creditors and stock- 
holders may realize the necessity of sacrifice. But they are likely to be 
teluctant to have it become too personal. Persuasive reasons why others 
should stand the loss usually can be adduced. The relation between the 
holders of bonds and stocks illustrates the point, and is one of the hard 
problems for the Commission and the courts. In equity receiverships 
stockholders usually have maintained their position, and, incidentally, 
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control of a property by paying assessments, or in some other form 
furnishing new money to the enterprise. Section 77 proceedings, so far, 
generally do not contemplate that burden. The question presented is 
how much, if any, sacrifice properly can be required of the bondholders 
while the debtor (stockholder) retains ownership or control of the prop- 
erty. Just what is ‘‘fair and equitable’’ in this situation is likely to lead 
to extensive argument. 


Practical Questions of Finance and Economics. 


Perhaps I have unduly emphasized the legal phase of reorganizations 
because, after all, reorganizations from a practical standpoint are essen- 
tially matters of finance and economics. The reorganization cases pend- 
ing before the Commission fairly bristle with difficult and complex ques- 
tions of this nature. Experience has shown that regardless of the amount 
invested in the physical properties, the success or failure of a railroad 
is dependent upon its earning power. And since railroads must operate 
in periods of depression as well as in periods of prosperity, their financial 
structures must be shaped with these facts in mind. Fixed charges do 
not decrease in proportion to decreased revenues. Consequently, such 
charges must be brought into line with the earning power of the par- 
ticular road involved. The only ones who have gained from reorganiza- 
tions based on unsound premises have been those who received large 
amounts for their services in the reorganizations and those who were able 
to unload their holdings on an unsuspecting public. While railroad 
revenues are increasing with increased general business direct compe- 
tition has by no means decreased. Other factors such as the relocation 
of industry to reduce transportation costs, and the use of power produced 
without railroad transportation of fuel, must be considered in appraising 
the railroad future. It is obvious that the relation of railroad ton-miles 
and, consequently, of earnings to general business activity, can not be 
considered a constant one. 

Considerations such as these make the problem of what financial 
structure will meet the test laid down by Congress a difficult one. But 
the task is not impossible, and the Interstate Commerce Commission ex- 
pects to do all that is within its power to see that the reorganization of 
those railroads that have filed petitions under Section 77 is effected in 
such manner as to provide capital structures and cash resources which 
will give them the best available basis to function continuously as going 
concerns. 





I. C. C. Serves First Pipe Line Valuation 


The Interstate Commerce Commission has served its tentative valus- 
tion on the Atlantic Pipe Line Company. This is the first tentative 
valuation of a pipe line company to be served. The Atlantic Pipe Line 
Company operates approximately 1330 miles of pipe lines in Texas and 
New Mexico. 





28- 
rge 


= 


TRa as? & 


Report of Secretary and Executive Secretary * 
1935-36 


NY report rendered by the Secretary can do no more than review 
briefly the general activities of the Association. The duties of the- 
Secretary are so interwoven with those of the Executive Secretary that 
this report is merely by way of refreshing your minds inasmuch as the 
membership is kept thoroughly posted concerning the activities of the 
Association by means of our Monthly Journal. 

During the course of the year correspondence increased to the point 
where it became necessary to have a full time assistant in the office. 
The enormous amount of work incident to the inauguration of our investi- 
gation of applicants for admission to practice before the Commission 
made this additional help essential. More than 1000 persons have made 
application for admission to practice before the Interstate Commerce 
Commission during the period July, 1935, to September 30, 1936. Reports 
have been submitted to the Commission on approximately 800 of these 
applicants, the remaining 200 odd having been impossible to investigate 
because of the fact that no member of this Association resided in the- 
immediate vicinity of the applicant and our lack of facilities has handi- 
capped us in completing these investigations. Now that the machinery 
has been created through the Special Committee on Admission to Prac- 
tice of this Association, in cooperation with the Interstate Commerce: 
Commission, it may be confidently expected that this work in the future 
will be more expeditiously handled by the Regional Committees which 
were recently appointed. Nevertheless, the details will continue to be 
handled by the office of the Executive Secretary. 

Following the action taken at the annual meeting last year, at which 
time the Executive Secretary was authorized to render certain services 
over and above those provided by the regular membership fee, the 
demand for these services has been gratifying and a number of members 
have taken advantage of them. This work has been carried on without 
drawing on the Association’s regular funds in any manner. 

Commissioner B. H. Meyer completed twenty-five years of service 
as a member of the Interstate Commerce Commission on December 31, 
1935. The Washington members of this Association, in cooperation with 
the Executive Secretary, felt that it would be appropriate that some 
recognition should be accorded him on the part of those who practice be- 
fore the Commission. At the ceremonies under the auspices of the 
employees of the Interstate Commerce Commission, held for the purpose 
of giving official recognition to the completion of twenty-five years’ 
service, the Executive Secretary presented Commissioner Meyer with a 
gold watch and chain, on behalf of the Washington members, as a token 
of their admiration and esteem. Flowers were presented on behalf of 
the membership in general. 


* Submitted at Seventh Annual Convention, October 29-30, 1936. 
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The Executive Secretary is a member of the Editorial Board of the 
I. C. C. Practitioners Journal and upon that office falls the duty of the 
mechanics of getting the Journal ready for publication. 

In addition to the Journal, and in order to keep the membership 
promptly informed of certain important subjects relating to the new 
Motor Carrier Act, publications relating to safety regulations and in- 
surance features of the law were mailed to the entire membership. Also, 
at the request of officials of the Bureau of Motor Carriers, a question- 
naire seeking information with respect to the legal and practical appli- 
cation of the Motor Carrier Act was sent to all members. 

The office has at all times cooperated with every department of the 
Interstate Commerce Commission in an effort not only to serve its mem- 
bers but to assist the Commission in every way possible. 


H. D. Driscotn, Secretary, 
SaraH F. McDonoveu, Executive Secretary. 


October 28, 1936. 





Mississippi Valley Association Resolutions 


The Mississippi Valley Association concluded its Eighteenth Annual 
Convention at the Hotel Statler, St. Louis, on Tuesday, November 2%, 
1936. Former Governor Arthur J. Weaver, of Nebraska, an inland 
waterway enthusiast of many years, was elected President. Among the 
resolutions adopted by the Association were the following: 


1. ‘We have always opposed and will continue to oppose regulation 
of port-to-port rates upon our water highways or the charging of tolls 
upon waterway craft of commerce.’’ 

2. ‘*We oppose the repeal of the Fourth Section of the Interstate 
Commerce Act (the so-called ‘long-and-short-haul clause’).’’ 

3. ‘*We urge the revision of the Interstate Commerce Act which 
will remove any interpretation of a mandate upon the Commission to 
protect the investments and properties of the railroads to the prejudice 
of other forms of transportation.’’ 

4. ‘*We oppose the transfer of the regulatory functions of the 
United States Maritime Commission to the Interstate Commerce Com- 
mission.’’ 


Changes in Physical Property of Pipe Line 
Common Carriers 


The Interstate Commerce Commission has issued an order, dated 
November 7, 1936, requiring common carriers by pipe line subject to the 
Interstate Commerce Act to record property changes subsequent to the 
date fixed for their basic inventory, and has prescribed Form BV 588-R 
for the reporting of such changes to the Commission. The regulations 
relating to the pipe lines are, generally speaking, similar to those pre 
scribed for rail carriers. 








St. Louis Regional Chapter Holds 
Monthly Meeting. 


Indicating their interest in the work of the practitioners before the 
Interstate Commerce Commission, the practitioners in the St. Louis area 
have been holding regular monthly meetings under the auspices of the 
§t. Louis Chapter, of which Mr. R. K. Keas is Chairman. 

Minutes of the meetings for October and November sent to the 
Association’s office are of considerable interest, in that matters of im- 
portance to all practitioners are fully discussed. Reports are to the 
efect that these get-together meetings are proving of great help in that 
section. 

On October 21st it was reported that 40 practitioners had made 
application for membership and paid dues of $2.00 each to July 1, 1937. 
At the meeting on December 2nd, which was well attended, Mr. Carl 
Giessow rendered a comprehensive report of the annual meeting of the 
Practitioners’ Association which was held in Washington, and the St. 
Louis Chapter went on record as inviting the practitioners to hold the 
annual meeting in St. Louis in the fall of 1937. 

Among the subjects discussed which had previously been docketed, 
were : 


(1) As to the meaning of the words ‘‘bona fide’’ as used in con- 
nection with the operation in Section 206 of the Motor Carrier 
Act, 1935, and 


(2) The meaning of the term ‘‘f. o. b.’’ since the advent of the 
Motor Carrier Act, 1935. 


There was also brought up for consideration, and docketed for the 
next meeting, a discussion of I & S Docket 4191, Pick-up and Delivery in 
Official Territory, the law and principles involved. Also: What consti- 
tutes a common arrangement. 

The Practitioners Association congratulates the St. Louis Chapter 
and expresses the hope that other sections may follow their action in 
creating local chapters. 





Continuation of R. F. C. Forecast 


_ Chairman Jesse H. Jones, of the Reconstruction Finance Corpora- 
ton, has expressed his opinion that Congress would continue the lending 
powers of that agency, which now are scheduled to expire January 30, 
1987. He indicated that he would recommend that the Reconstruction 

nce Corporation be granted authority to continue to make loans to 
banks and railroads, and on real estate mortgages and commodities. 





Report of Committee on Education for Practice * 
I 


Requirements for Admission to Practice. 


HE annual meeting of the Association held in New York last October 

had before it, for the fourth successive year, a resolution recom- 
mended by the Committee on Education for Practice that the Association 
urge upon the Commission the propriety of adopting a system of writ- 
ten examinations to test the fitness of applicants to practice before it. 

After extended discussion, which was fully reported in the Novem- 
ber and December, 1935, issues of the Practitioners’ Journal, the resolu- 
tion was adopted with an amendment which added the following phrase- 
ology: ‘‘and that if written examinations be deemed impracticable at 
this time, that examination in such other form be provided as will insure 
an adequate standard.”’ 

Further consideration has been given this matter by the Committee. 
It is the unanimous recommendation of the Committee that no effort be 
made at this time to enlarge upon last year’s resolution, as amended. 
‘This decision in no wise indicates any lessened conviction on the part 
of Committee members that a system of written examinations would be 
highly desirable. To the contrary, seven of the present Committee mem- 
bers, assembled in a recent meeting, were unanimously of the opinion 
that only by some suitable form of examination can the admission stand- 
ards be raised. However, certain developments which have occurred this 
past year have been taken into consideration in the conclusion reached 
by the Committee. This has reference particularly to the progress 
which has been made during the past year by the Association’s newly 
created Committee on Admissions, of which Wilbur La Roe, Jr., Esquire, 
is Chairman. As will be shown further in this report, a type of investi- 
gation of applicants in a somewhat different form is to be tried out by 
the Association, in conjunction with the Commission, through the medium 
of regional committees. In view of this activity, your Committee sug- 
gests that no effort be made at this time to enlarge upon the Association’s 
resolution of a year ago regarding written examinations. 


II 


Examination and Approval of Applicants by Association. 


It may be recalled that the Committee report of last year referred 
to a new activity undertaken by the Association as a result of a sug- 
gestion made by the Commission, namely, that our Association undertake 
“*to examine each application for admission to practice and report there- 
on to our Committee on Admissions.’’ The preliminary experience M 
this connection prompted this Committee to recommend a resolution 


* Submitted at Seventh Annual Convention, October 29-30, 1936. 
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which was adopted at the last annual meeting calling for the continuance 
of this work by the Association, with the further recommendation that a 
small committee be named to take charge thereof. The Committee ap- 
pointed in this connection consisted of Wilbur La Roe, Jr., Chairman, 
J. Carter Fort and Henry J. Saunders. Its report of the substantial 
progress made during the past year is before the Association and need 
have no reference herein except to the extent to which the activities of the 
two committees have overlapped. 

Two conferences were had during the past year with Mr. La Roe, 
one on the part of the Chairman only and the other on the part of mem- 
bers of the Committee on Education for Practice. In the latter in- 
stance, as stated above, seven of the nine members of the Committee 
were in attendance, which is indicative of their interest in the matter. 

Considerable discussion took place at the joint committee conference. 
It was decided, however, that certain matters discussed did not come 
within the province of the Committee on Education for Practice. 

The Committee was, however, of the opinion that some form of ex- 
amination or investigation should be adopted by the regional committees 
which have been set up by the Committee on Admissions. It was de- 
cided that the exact procedure governing the different regional commit- 
tees should not be made too rigid, but might better be left primarily to 
the discretion of the individual committee. At the same time it was 
thought advisable to outline certain broad suggestions which the various 
committees might follow, both in the interest of uniformity as well as 
for the purpose of fostering higher standards. 

Since the Commission’s present rules accord to attorneys at law 
the right to be admitted if in good standing and of good moral character, 
the Committee considered it had no alternative except to outline its sug- 
gestions with respect only to non-lawyer applicants. 

Accordingly, the Committee, acting in conjunction with Mr. La Roe, 
Chairman of the Committee on Admissions drafted the following sug- 
gested lines of inquiry designed to aid the regional committees in their 
investigation of applicants : 


What is the age of applicant? 

Is applicant of good moral character and of good reputation in 
his community? 

What general education has he had? 

What experience has he had— 


(a) In practice before the I. C. C.? 
(b) In practice before state commissions? 


For what firms has he worked and in what capacity ? 

What is the extent of his knowledge of interstate commerce law? 

What is the extent of his familiarity with the Interstate Com- 
merce Commission’s Rules of Practice? 

Does applicant have a bona fide intention presently to engage in 
practice in the sense that he plans to represent others before 
the Commission ? 
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( 9) Has applicant’s experience been mainly in connection with 
rail, water or motor vehicle transportation ? 

(10) Are the sponsors of applicant related in any way to him and 
do their recommendations represent a detached and impar- 
tial viewpoint ? 


As the foregoing suggestions indicate, much of the procedure will of 
necessity be left with the individual committee. The several members of 
the Committee on Education for Practice were of the opinion that some 
kind of conference or meeting with the applicant on the part of the 
regional committee, or individual members thereof, was desirable. It was 
also the hope of the Committee that our regional committees would 
contact the sponsors so that this phase of the application might be re- 
ported upon to the special committee and, in turn, to the Commission. 
It was deemed advisable, however, to leave the details and exact pro- 
cedure to the particular regional committee. 


Respectfully submitted, 


Epwin A. Lucas, Chairman, 
LEsLIE CRAVEN 
CHarRLEs E. CoTTEriI.u 
E. E. WimnuiaMson 
RicHarp W. BARRETT 
Irvine F. Lyons 
A. C. WrELsH 
W. L. Grusss 
Eric E. Esert 
October 26, 1936. 





Admission to Practice. 


By Wipur La Rog, Jr. 


With Regional Committees now functioning in nearly all states the 
Association is now better equipped than ever to aid the Commission in 
testing the qualifications of applicants seeking admission to practice. 
We are receiving the best cooperation from the Commission’s Committee 
on Admissions, consisting of Chairman Mahaffie and Commissioners 
Meyer and Aitchison. 

Our chief problems at this writing are: 


(1) Getting sufficiently prompt reports from the Regional Com- 
mittees. 


(2) Making applicants realize that they should not apply unless 
they intend to engage in active practice. 
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(3) A tendency on the part of many applicants of doubtful qualifi- 
cations to argue that they are as well qualified as some who 
have already been admitted. 


The following letter just received from Commissioner Aitchison is 
constructive and helpful on some of these problems: 


“December 17, 1936. 
My dear Mr. LaRoe: 


I now return to you the file of papers relative to an applicant for ad- 
mission before the Commission who has been investigated by your Chicago 
subcommittee. The Committee on Admissions of the Commission has given 
this careful consideration, and I am authorized to say for the Committee that 
it feels that matters of this sort should be governed by the following policies: 


(1) Applicants for admission, particularly those qualifying as non- 
lawyers, who have no intention of making use of their certificates should be 
discouraged from seeking admission. While we have no legal authority to 
decline to admit anyone who complies with the rules, the Commission should 
not be put to the trouble of examining into the qualifications of one who 
desires to secure a certificate merely ‘on account of the prestige and honor it 
carries.’ As far as possible, the bar of the Commission should be made up 
of those who practice before it. 


(2) In the file submitted, one of the matters which seems to be relied 
upon by the applicant as showing his qualifications is that he believes he is 
better qualified than others who in times past have been admitted before the 
Commission. We can not accept such a showing ag relevant or sufficient. 
The question is whether the particular applicant complies with the Rule of 
Practice, and possesses the qualifications it details, and if he does not do so, 
the mistakes or negligence of the Commission in the past give him no vested 
tight to demand that a similar mistake shall be made in his favor or the 
Commission shall be equally negligent in his case. 


(3) It seems to us that the Rules of Practice give as good a standard 
as to the qualifications of applicants as it is now possible for us to devise. 
Your subcommittees will be of great assistance to us by their personal investi- 
gations, which should permit them to advise us whether a particular appli- 
cant probably would be able to stand a reasonable and fair examination as to 
hig qualifications if he should demand a hearing such as the law accords him. 


We hope these suggestions will be helpful to your subcommittees; and 
again we express our appreciation of the cooperation being given to us. 


Very truly yours, 
Crype B. Artcuison, Commissioner, 


For the Committee on Admissions.” 





Air-Conditioned Passenger Cars. 


During the last six months the railroads and the Pullman Com- 
pany have inereased by 1698 the number of air-conditioned passenger 
tars in operation. This brings to 7846 the total number of air-condi- 


tioned passenger cars owned and operated by the railroads and the Pull- 
man Company. 





Report of Committee on Procedure * 


OUR committee regrets that during the past year it has not been 

found practicable to arrange for a meeting of its members, but it 
has had, however, the benefit of several suggestions as to improvement 
in matters of procedure before the Interstate Commerce Commission, 
made both by members of the committee and other members of the As. 
sociation, which it believes are worthy of serious consideration. 

It has been suggested that the practice of the Commission in 
mimeographing service copies of its own reports, examiners’ proposed 
reports, and other documents, while constituting a saving in expense by 
the Commission, results in the releasing of documents which are, for the 
most part, unwieldy, difficult to read, and inconvenient to incorporate 
into files. The committee believes that it would be desirable and in the 
interest of practitioners before the Commission, if that body might be 
persuaded to return to its former practice of mimeographing only one 
side of the sheets of such documents. 

It has also been suggested that it would be desirable were the 
Commission to adopt a practice of prefacing its formal reports with 
headnotes setting forth clearly the points decided in such opinions in a 
manner more nearly approximating the syllabi of reported court cases. 
It is realized that while such a practice would entail some additional 
burden upon the Interstate Commerce Commission, the resulting benefit 
to the practitioners would be very great in that the search for precedent 
upon specific points would be materially aided. 

The suggestion is also made that Rule XXI (b) of the Commission’s 
Rules of Practice be amended to permit carbon copies of memoranda of 
the parties in the case of complaints handled under the shortened pro- 
cedure, if such copies be clearly legible, where there are only a few parties 
to be served, and the expense of printing or mimeographing is not 
justified by the amount involved. 

The further suggestion has been made to the committee that it 
would be desirable, in the matter of oral arguments before the Commis- 
sion, to have the present practice of the moving party opening or closing 
the argument, regardless of whether the proposed report in such case 
was favorable or unfavorable to such party, changed to provide for the 
party excepting to such report to have the right to open and close the 
argument. 

A majority of your committee favor this suggestion. Paragraph 
(6) of Rule XIV (d) of the Commission’s Rules of Practice provides 
that in the absence of exceptions that are sustained or of ascertained 
error the statement of the issues and of the facts by the examiner will 
ordinarily be taken by the Commission as the basis of its report. Regard- 
less of the original character of either complainant or defendant, the 
party excepting to an examiner’s report is ordinarily, in substance, an 
appellant, and it is thought that the purpose of oral argument before the 


* Submitted at Seventh Annual Convention, October 29-30, 1936. 
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Commission will more adequately be served if the party excepting to 
what at least will be prima facie the report of the Commission, has the 
privilege of opening and closing the argument. It seems such a pro- 
cedure lends itself more satisfactorily to the presentation of the real 
controversy before the Commission. In making this suggestion to the 
President of the Association, Mr. Charles M. Spence of St. Louis stated, 
in his letter of September 17, 1936: 


“My other suggestion has to do with the presentation of oral arguments 
before the Commission. As you know, under the Commission’s present 
practice, a complaining or moving party opens and closes the argument, 
regardless of whether he was winner or loser under the proposed report. 
The result, as you also know, is that very frequently the opening argument is 
an unmitigated waste of time. The rule should be that the party who 
stands in the position of appellant should open and close. It seems to me 
that this would greatly expedite and improve the presentation of arguments 
before the Commission.” 


Mr. Ernest S. Ballard, a member of this committee, does not join 
in this suggestion, and his separate views are appended hereto in his 
letter of October 27, 1936. 

It is the suggestion of your committee that these matters be referred 
to the Association at its meeting in Washington this week, and that if 
the Association so decides, the Committee on Procedure for the ensuing 
year be instructed to discuss these matters with representatives of the 
Interstate Commerce Commission looking toward their adoption if found 
practicable and desirable by the Commission. 


Respectfully submitted, 


ANDREW H. Brown, 

Ricwarp T. Eppy, 

Frep S. KElser, 

ParKER McCouuestEr, 

Grorce H. Work, 

ERNEsT S. BALLARD, 

Grorce H. SHarer, 

Expon M. Martin, 

R. 8S. Outuaw, Chairman, 
Committee on Procedure 

1935-1936. 


BUTLER POPE BALLARD & ELTING 


CHICAGO, October 27, 1936. 
R. 8S. Outlaw, Esq. 


80 East Jackson Boulevard 
Chicago, Illinois. 


Dear Mr. Outlaw: 


I am in receipt of a copy of your telegram of yesterday to members of 
the Committee on Procedure of the Association of Practitioners before the 
Interstate Commerce Commission. 

I have considered your suggestion that the Committee submit a report 
advocating a change of the rules so as to provide for opening and closing 
argument in proposed report cases by the exceptors instead of by the com- 
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plainants, and also urging more informative headnotes to formal decisions 
and the discontinuance of the practice of mimeographing reports and orders 
on both sides of the sheet, 

I am thoroughly in favor of the suggestions as to headnotes and 
mimeographing. 

With respect to the suggested change in the order of oral argument in 
proposed report cases I have serious doubts. The suggestion would make 
the Commission’s procedure conform to the procedure in court on exceptions 
to referees and masters reports. In such cases, however, you are dealing 
with private rights and sharply defined issues. Before the Commission con- 
siderations of public interest are always present and the Commission must 
inevitably go back of the Examiner’s report and give consideration to the 
record, even though the exceptions do not appear to be well taken. For 
these reasons I have always thought that the proper way to argue a case 
before the Commission is to deal primarily with the issues raised by the 
pleadings and the record, and then refer to the Examiner’s report either by 
way of confirmation or for the purpose of pointing out errors. When I am 
for the complainant and the Examiner’s report is favorable I would rather 
open and close than require my opponent to do so. 

For the foregoing reasons, at least without having had the benefit of 
discussion with the member of the Committee who made the suggestion, I 
must record my vote against the suggestion. 


Very truly yours, 


(Signed) E. 8S. BALLARD 
ESB mn 
CC to Elmer A. Smith, Esq. 
Chicago, Illinois. 





Supplemental Report of Committee 
on Memorials * 


JAMES HERBERT SHELLEY was born in Marion County, South 
Carolina, on December 29, 1884. From 1906 to 1918 he was employed 
by the Atlantic Coast Line Railway in their general offices in Wilming- 
ton, N. C. and was connected with the Traffic Department. In 1918 he 
came to Hartsville as General Traffic Manager for a combination of 
three concerns, The Sonoco Products Company, The Hartsville Oil Mill 
and J. L. Coker & Company. With the enlargement of Sonoco Products 
Company activities and its establishment of three additional plants, it 
was necessary that a full time Traffic Manager be obtained for its busi- 
ness alone and in 1931 Mr. Shelley took up his duties as General Traffic 
Manager, which position he filled up to the time of his death. Mr. 
Shelley was a member of the Board of Deacons of the First Baptist 
Church of Hartsville, S. C. as well as occupying the position of Church 
Secretary and Church Treasurer. He was a Mason and also a member 
of the Rotary Club. Mr. Shelley dropped dead on July 12, 1936 as he 
was leaving the Sunday morning services of the church which he had 
served so loyally for the past eighteen years. He is survived by his 
widow and two sons, James and William. 


* Submitted at Seventh Annual Convention, October 29-30, 1936. For 
earlier report of this Committee, see pages 6 to 10 of the October Journal. 
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Regional Committees 


Alabama 
0. L. Bunn, Chairman 


Arizona * 
Charles E. Blaine, Chairman 


Arkansas * 
Homer J. Conley, Chairman 
J. C. Murray 


Los Angeles, California 
Harry B. Brashear, Chairman 
Frank Karr 
Emuel J. Forman 


San Francisco, California 
H. H. Sanborn, Chairman 
Elmer Westlake 
Herman Phleger 
Douglas Brookman 
James E, Lyons 


Colorado 
A. L. Vogl, Chairman 
Henry McAllister 
Elmer L. Brock 


Connecticut * 
Norris W. Ford, Chairman 
Harold W. Browne 


Delaware * 


Hugh M. Berridge, Chairman 
Floyd T. Ridley 


District of Columbia 
R. Granville Curry, Chairman 
Henry J. Saunders 
Edward S. Brashears 
J. Carter Fort 


Florida 
Thomas M. True, Chairman * 
Frank M. Harrison, Jr. 


Edgar Watkins, Jr., Chairman 
John E. Tilford 

J. Prince Webster 

Slaughter Linthicum 


Illinois 
Elmer A. Smith, Chairman 
Paul Blanchard 
J. 8. Brown 
C. R. Hillyer 
Guernsey Orcutt 


Indiana 


R. B. Coapstick, Chairman 
Leonard E. Banta 


on Admission to Practice. 


Iowa * 
R. D. Waller, Chairman 
Walter Condran 
P. R. Wigton 


Kansas * 
C. D. Speer, Chairman 
A. M. Corp 


Kentucky 

William A. Northcutt, Chairman 
J. V. Norman 

Arthur M. Stephens 


Louisiana 
E. H. Thornton, Chairman 
Lawrence D. Chaffee 
Harry McCall 


Maine * 
Henry J. Hart, Chairman 
G. H. Thompson 


Maryland 
Charles R. Seal, Chairman 
Charles R. Webber 
Eugene S. Williams 


Massachusetts 
William H. Day, Chairman 
W. A. Cole 
Frank 8. Davis 


Michigan 

John C. Bills, Chairman 
Hal H. Smith 

John J. Danhof 


Minnesota 
Stanley B. Houck, Chairman 
Herman Mueller 
James P, Plunkett 


C. B. Scrivner, Chairman 


Missouri 
William E. Rosenbaum, Chairman 
E. A. Haid 
F. A. Leland 
Thos. L. Philips 
Carl Giessow 


Montana * 


Harry B. Schaefer, Chairman 
James W, Freeman 


Nebraska * 
James M. Souby, Chairman 
Harrison M. Smith 
John A. Kuhn 
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Nevada * 
John F. Shaughnessy, Chairman 


New Jersey * 
Eric E. Ebert, Chairman 
J. K. Hiltner 
August W. Heckman 


New Mexico * 
E. C. Wallace, Chairman 
Donovan N. Hoover 


New York State 


New York City 
Parker McCollester, Chairman 
Milton P,. Bauman 
Edwin H. Burgess 
Carleton W. Meyer 


Buffalo * 
F. M. Renshaw, Chairman 
F,. W. Burton 
J. D. Greene 
F, W. Varah 
Prof. Leslie A. Bryan 


North Carolina * 
A. H, Lathrop, Chairman 


North Dakota * 
Nea] E. Williams, Chairman 
Thomas A. Durrant 


Ohio 
Cincinnati 


Samuel Herndon, Chairman 
Morison R. Waite 
R. A. Ellison 


Cleveland 
T. H. Burgess, Chairman 
Andrew H. Brown 
Marion B. Pierce 


Oklahoma * 
W. W. Klingensmith, Chairman 
M. W. Champion 
Alvin W. Holmes 


Oregon 
William C. McCulloch, Chairman 
Paul P. Farrens 
Miss Mabel Irwin 
William P. Ellis 


Pennsylvania 


Philadelphia 
G. Lloyd Wilson, Chairman 
Joseph F. Eshelman 
Edwin A, Lucas 
Frederic L. Ballard 
Harold S. Shertz 


Pittsburgh 
John B. Keeler, Chairman 
William W. Collin, Jr. 
Charles Donley 


Rhode Island * 
Floyd D. Spencer, Chairman 


South Carolina 
F. G. Hamblen, Chairman 


South Dakota * 
R. D. Springer, Chairman 
R. A. Bielski 


Tennessee * 
M. C. Lysle, Chairman 
E. D. Musick 
T. M. Henderson 


Texas 
E. P. Byars, Chairman 
Fred L. Wallace 


Utah * 
Burton W. Musser, Chairman 
W. Hal Farr 


Virginia * 
T. C. Crouch, Chairman 
J. E. Bulluck 
W. H. T. Loyall 


Washington 
L. S. McIntyre, Chairman 
H. O. Berger 


West Virginia * 
V. E. Milsark, Chairman 
Rolla D. Campbell 


Wisconsin * 
John A. Amundson, Chairman 
Elmer W. Hanak 
John L. Bowlus 


Wyoming * 
H. D. Watenpaugh, Chairman 


* New Committees appointed since issuance of October JouRNAL 





Lawyers of Ohio Seek to Enjoin Non-Lawyers 
From Practicing Before State Utilities 
Commission. 


An attorney, Chairman of both The Ohio State Bar and The Cuya- 
hoga County Bar Association’s Committee on Unauthorized Practice of 
Law, of Cleveland, has filed in the Court of Common Pleas of that County 
a petition for an injunction and relief against a non-lawyer member of 
this Association, in which he asks the Court to enjoin the practitioner 
from being permitted to practice before the Public Utilities Commission 
of that State. The prayer follows: 


‘‘Wherefore, plaintiff prays that upon the final hearing of this 
suit a perpetual injunction may issue, enjoining and restraining the 
defendant from practicing law in any form, either directly or in- 
directly ; and from holding himself out as having a right to practice 
law; and from advertising that he furmshes, advice or service in 
connection with procedure before the Public Utilities Commission, or 
in connection with the settlement or adjustment of freight rate or 
other claims of clients or parties other than the defendant; and from 
rendering or giving any opinions or advice in connection with the 
foregoing by way of counseling or advising on legal matters of pro- 
cedure in litigation or proposed litigation or controversies before the 
Public Utilities Commission of Ohio, or in connection with any mat- 
ter before said Commission by way of establishing or changing al- 
leged legal rights or duties of parties; and for such other and further 
orders and relief as may be just and proper in the premises, together 
with judgment for the costs of this suit.’’ 





Transportation Association Opposes Government 
Ownership in Business 


Leaders of the Transportation Association of America have adopted 
a report opposing government ownership in American business. 

Directors and executive committee members, after a two-day meeting 
at Chicago, on November 16th and 17th, approved a report, which called 
on the leadership of rail, highway, air and waterway agencies to ‘‘stand 
four-square against policies of government which might tend to weaken 
the structure of private enterprise. ’’ 

The report said ‘‘it is apparent that government ownership of any 
form of transport means government ownership of all.’’ 

It asserted that ‘‘the drive toward government ownership represents 
a definite part of a revolutionary philosophy looking to the destruction 
of private enterprise by centralization of power in the hands of a bureau- 
eracy wholly incapable of avoiding political manipulation in the exercise 
of that power.’’ 
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Meeting of the Federal Communications 
Bar Association. 

The Federal Communications Bar Association, which was organized 
in Washington in June, 1936, held a dinner and meeting at the National 
Press Club, Washington, D. C., on Wednesday evening, November 18, 
1936. Over sixty were present: Among the guests were Mr. Justice 
Owen J. Roberts of the United States Supreme Court, Honorable John 
Dickinson, First Assistant Attorney General, Honorable Anning S. Prall, 
Chairman of the Federal Communications Commission, and five of the 
other six members of the Commission, Messrs. Sykes, Case, Stewart and 
Brown. Also present was the general counsel, Mr. Hampson Gary, and 
Colonel Davis G. Arnold, Chief Examiner. Louis G. Caldwell, Presi- 
dent of the Association, presided. 

The speaker of the evening was Honorable Clyde B. Aitchison, of 
the Interstate Commerce Commission, who delivered an address on the 
functions and purposes of such an organization. Commissioner Aitchi- 
son was largely instrumental in the formation of the Association of Prac- 
titioners before the Interstate Commerce Commission, which organiza- 
tion has been highly successful and useful. 

The Federal Communications Bar Association now has in excess of 
140 members, or about one-third of all attorneys admitted to practice 
before the Federal Communications Commission. By action taken at a 
recent meeting of its Executive Committee, it has determined to publish 
a regular monthly journal, the first issue of which will appear January 
1st, 1937. In addition to accounts of Association activities, the journal 
will contain information of interest to lawyers practicing before the Com- 
mission. In size and scope it will follow very closely the model set by the 
similar journal published by the Association of I. C. C. Practitioners. 
The subscription price will be Five Dollars a year. 





U. S. Veterans’ Administration Revises Rules 
Relating To Admission of Attorneys and 
Agents to Practice 


The United States Veterans’ Administration has revised its regula- 
tions relating to the recognition of attorneys and agents, rules of practice, 
and information concerning fees. With respect to admissions to practice, 
Paragraph 5631 of the new regulations reads as follows: 

‘* Applicants for admission to practice as attorneys will be presumed 
to have such knowledge of the law and regulations as to qualify them to 
render substantial service, but applicants for admission to practice as 
agents shall be required to prove their fitness to render substantial service 
by undergoing a written examination testing their knowledge of the laws 
administered by the Veterans’ Administration and regulations promul- 
gated thereunder, as to which separate instructions will be issued (Decem- 
ber 1, 1936) (Public, No. 844, 74th Congress).’’ 
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Supreme Court of the United States Amends 
Rules of Court With Respect to Admission 
of Attorneys to Practice 


On December 7, 1936, the United States Supreme Court ordered 
that Rule 2 of the rules of that Court be amended, effective February 
1, 1937, so as to read as follows: 


**1. It shall be requisite to the admission of attorneys or counsel- 
lors to practice in this court, that they shall have been such for three 
years past in the highest court of a State, Territory, District, or Insular 
Possession, and that their private and professional characters shall ap- 
pear to be good. 

**2. Not less than two weeks in advance of application for admis- 
sion, each applicant shall file with the clerk (1) a certificate from the 
presiding judge or clerk of the proper court showing that he possesses 
the foregoing qualifications, (2) his personal statement under oath, set- 
ting out the date and place of his birth, the names of his parents, his 
place of residence and office address, the courts of last resort to which 
he has been admitted, the places where he has been a practitioner, and, 
if he is not a native born citizen, the date and place of his naturalization, 
and information respecting any reprimand of any court pertaining to 
his conduct or fitness as a member of the bar, and (3) two letters or 
signed statements of members of the bar of this court, not related to the 
applicant, who are resident practitioners within the State, Territory, 
District, or Insular Possession (to which the application refers as pro- 
vided in paragraph 1 of this rule) stating that the applicant is personally 
known to them, that he possesses all the qualifications required for ad- 
mission to the bar of this court, that they have examined his personal 
statement and that they affirm that his personal and professional char- 
acter and standing are good. 

‘*3. Admissions will be granted only upon oral motion by a mem- 
ber of the bar in open court, and upon his assurance that he has examined 
the credentials of the applicant filed in the office of the clerk in aceord- 
ance with the foregoing requirement and that he is satisfied that the ap- 
plicant possesses the necessary qualifications. ’’ 





Maritime Commission Suspends Intercoastal 
Lumber Rate Tariffs 


The United States Maritime Commission, on November 24th, sus- 
pended until March 14, 1937 schedules making certain reductions in 
rates and charges for the intercoastal transportation of lumber and pro- 
ducts, and providing new individual regulations and practices affecting 
such charges. The Commission announced that hearings would be held, 
but has not yet specified when they will begin. 


137 





Supreme Court Asked to Take Jurisdiction 
in Social Security Attack. 


The Social Security Act, which was upheld recently in a district 
federal court in Massachusetts by Judge Sweeney, has now reached the 
Supreme Court. Attorneys for George P. Davis, a stockholder of the 
Boston & Maine Railroad, asked the court to take jurisdiction of this case 
without the necessity of the case going to the Cireuit Court of Appeals 
inasmuch as the Circuit Court could not act prior to January 31. 

Attorneys claim that the law is unconstitutional, that the question 
is of great public importance, that the duty to begin or not to begin 
paying within the next few weeks taxes estimated to total $300,000,000 is 
involved, and that some of the state laws, including Massachusetts, do 
not provide for recovery if the law is declared unconstitutional; and, 
further, that the final decision must eventually be made by the higher 
court. Therefore, it is urged to take jurisdiction now. 





I.C.C. Makes Albany a Seaport 


The Interstate Commerce Commission has placed Albany, N. Y., on 
a parity with New York, Boston, Norfolk, Baltimore and Philadelphia, 
with respect to rates on import, export, coastwise and intercoastal traffic. 
It has ordered that railroads serving Albany should reduce their rates 
on this traffic from points in CFA Territory, WTL Territory and a 
portion of Official Territory. Present rates were held to be unreasonable 
and unduly prejudicial. Under the rates prescribed by the Commission 
Albany will have a le differential over Baltimore and 2e under New 
York except where Albany’s domestic rates are lower. 

The failure of the New York Central System Lines to absorb wharf- 
age and handling charges at the Port of Albany to the same extent 
as at Boston was found not ‘‘unreasonable,’’ but ‘‘ unduly prejudicial,” 
to the Port of Albany, and ‘‘unduly preferential’’ to Boston. The undue 
prejudice and preference was ordered removed. Failure to accord free 
storage of freight in cars at Albany was held not to result in undue 
prejudice or preference. The order of the Commission becomes effective 
February 27, 1937. Commissioner Splawn did not participate in the 
case. Commissioner Porter concurred in part, and Chairman Mahaffie 
and Commissioner Miller dissented in part. 
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Trainload Rates. 


The Kansas City, Southern, Louisiana and Arkansas and the Y. & 
M. V. Railways published in Supplement 27 to Dodge’s I. C. C. 348, to 
become effective October 31, 1936, trainload rates of 50 cars or more on 
erude petroleum oil, in tank cars from points on the Kansas City South- 
ern, Shreveport and north to North Baton Rouge and Good Hope, La. 

Upon protest, these rates were suspended in I. & S. Docket 4268. 
Thereupon the participating carriers requested and obtained authority 
to cancel the suspended rates on short notice. The suspension proceed- 
ing was then discontinued. 

This promised to bring before the Interstate Commerce Commission 
for decision an interesting question. Most crude petroleum moves by 
pipe lines and within recent years extensive gasoline pipe lines have 
been constructed, reaching from Texas and Oklahoma to the Twin Cities, 
Chicago, St. Louis, ete. ete. The rail lines have been faced with the loss 
of such business. 

Some years ago trainload rates, for at least ten cars or more, were 
in effect on livestock, logs and other commodities in certain sections. 
They have not been looked upon favorably by the Commission as they 
seem to favor big business and work to the disadvantage of the small 
shipper who could not take advantage of the rates in the larger quanti- 
ties. This is true, however, to a lesser extent where carload rates are on 
a lower basis than for less than carload shipments. 

The Commission in 38 I. C. C., at Page 466, said that there was no 
Fourth Section violation where trainload rates of 20 cars to more dis- 
tant points were lower than single car rates to intermediate points, and 
this being true, it may be that rates covering several cars at a time will 
be the means of the roads meeting pipe line, barge and Panama Canal 
competition without breaking down their structure at intermediate 
points. It would seem that the lines above mentioned are giving serious 
consideration to this subject. Perhaps they are looking for a better 
test case. 





Classification of Creditors in Railroad Reorga- 
nization Proceedings Under Section 77 
of the Bankruptcy Act 


E United States Supreme Court, on December 7th, denied a petition 

for certiorari in No. 478—J. P. Morgan & Co. v. Missouri Pacific R. RB, 

Co., Et Al, in which the petitioners sought a review of the decision of 

the United States Cireuit Court of Appeals for the Eighth Circuit, re- 
ported at 85 F. (2d) 351, 3 U. 8. Law Week 1254. 

The United States Circuit Court of Appeals held that in the pr- 
ceedings for the reorganization of the Missouri Pacific Railroad Company, 
under Section 77 of the Bankruptey Act, the United States Distriet 
Court, in dividing creditors and stockholders into classes, did not err in 
placing J. P. Morgan & Co., holding short-time promissory notes of the 
railroad in the aggregate amount of $5,850,000, secured by $7,750,000 
Missouri Pacific Railroad Company First and Refunding 5% Gold 
Bonds, Series I, and 114,750 shares of Texas & Pacific Railway Company 
common stock, in the same class as the Reconstruction Finance Corpo- 
ration, which held similar short-time promissory notes of the debtor 
aggregating $22,134,800, secured by $32,250,000 Missouri Pacific Rail- 

Company First and Refunding 5% Gold Bonds, Series I, and 
114,750 of Texas & Pacific Railway Company common stock and other 
collaterals, and the Railroad Credit Corporation, which held $3,775,000 
of similar short-time promissory notes of the debtor secured by shares of 
stock in sundry corporations and notes and bonds other than Missouri 
Pacific notes and bonds and other collaterals. 

J. P. Morgan & Co. assailed the classification contending that the 
facts created differences between itself and its claims against the rail- 
road on the one hand and the claims of the other two creditors which 
had been put in the same class with it and their claims. J. P. Morgan 
& Co. claimed it should have been put in a separate class by itself. 

The District Court held that the statute contemplated that in 
making the order the classification of creditors was to be according to 
‘the nature of the claim’’ and not according to ‘‘the nature of the claim- 
ant or his interest in the sense of his bias or leanings.’’ This view was 
sustained by the Circuit Court of Appeals, which, in its opinion, stated: 

‘* Although the order of classification complained of was made after 
hearing, it was necessarily tentative and provisional and the District 
Court rightly reserved jurisdiction to modify it in later stages of the 
reorganization proceedings. This court should not, on this appeal, 
attempt to forestall or control the action the District Court may finally 
conclude to take when a plan shall have been proposed and ordered 
submitted for the vote of the different classes of creditors.’’ 

The effect of the decision is to sustain the classification of J. P. 
Morgan & Co., the Railroad Credit Corporation and the Reconstruction 
Finance Corporation as one class of creditors, and makes agencies lending 
eash to a railroad subject to the same classification as creditors regard- 
less of their fiscal connections. 
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About the Railroads 
1. C. C. Denies Surcharges After December 31. 


The Interstate Commerce Commission released its decision Decem- 
ber 19th on the railroads’ petition for a continuation of the so-called 
surcharges. The petition is denied and the surcharges expire with the 
cose of business December 31, 1936. 

Oral arguments were presented to the entire Commission December 
10, 11 and 12, both in support of the carriers’ petition and against it. 
The Commission in its decision said with respect to certain figures 
presented : 


“The unmistakable conclusion from these figures is that the emer- 
gency which we undertook to meet in our original decision in March, 
1935, does not now exist. A continuing revival of industry appears 
likely to result in a further increase in traffic, and no sharp general in- 
crease in operating expenses is immediately in prospect. Shippers and 
receivers of freight have every reason to expect the elimination of the 
emergency charges at the end of this year, and an extension in the light 
of our previous expressions under existing conditions they express the 
opinion would amount almost to a breach of faith.’’ 


Chairman Mahaffie and Commissioner McManamy dissented. 

Hearings commence at Washington, D. C., on January 6th, at which 
time the railroads will present evidence in support of their recent peti- 
tions to make certain of the surcharges permanent. 


Investigation of Railroad Financing Begun. 


E subcommittee of the Committee on Interstate Commerce of the 

Senate, of which Senator Wheeler is Chairman, on December 7th 
began hearings in connection with the inquiry being conducted by it into 
railroad financing. The first witnesses called before the Committee were 
representatives of the Van Sweringen group of railroads, and the inquiry 
is expected to go into the financial set-up of the Missouri Pacific. Senator 
Wheeler indicated that the investigation will be in progress for a con- 
siderable period of time. 

At the beginning of the hearings Senator Wheeler said that there 
are now 94 carriers operating 71,838 miles of railroad, or 27% of the 
entire railroad mileage of the United States, in reorganization in one 
form or another. The Senator added: ‘‘The welfare of the country de- 
mands that the railroads be maintained as a solvent financial system. 
* * * We wish to determine the extent to which railroad financial 
difficulties result from avoidable capital losses and excessive fixed 

arges.”’ He introduced a chart showing the ramifications of the 
Midamerica Corporation, and called as the first witness Mr. George L. 

, who was associated with the Van Sweringens in the formation of 

the Midamerica Corporation. 


141 





142 I. C. C. PRACTITIONERS’ JOURNAL 





Senator Wheeler Opposes Forced Reorganizations of Railroads. 


Senator Wheeler, Chairman of the Committee on Interstate Com. 
merce of the Senate, has expressed himself as being opposed to the speed- 
ing up of the reorganization of railroads in receivership or trusteeship. 
He has taken the position that such forced reorganizations are not needed, 
and would result to the disadvantage of the owners of the railroad prop- 
erties. Senator Wheeler said: 

“*It is more important to see to it that railroads are not reorganized 
with such debt structures that they cannot stay in business. It is not s0 
much a speeding up of reorganization that is needed as that the facts in 
regard to reorganization are known to the Interstate Commerce Commis. 
sion.’’ 

Senator Wheeler also expressed himself as being of the opinion that 
the two things most necessary for the railroads to continue to show the 
public are the rendering of better service and the reduction of freight 
rates. 


Fitzpatrick Succeeds Van Sweringen as Head of Midamerica 
Corporation. 


Herbert Fitzpatrick, Vice President and General Counsel of the 
Chesapeake & Ohio Railway Company, has been elected President and 
Director of the Midamerica Corporation, to succeed the late O. P. Van 
Sweringen. The Midamerica Corporation was formed to purchase the 
major Van Sweringen railroad holdings, and acquired control of the 
Alleghany Corporation, which, directly or indirectly, controls the Chesa- 
peake & Ohio, Erie, Pere Marquette, Missouri Pacific, Chicago & Eastern 
Illinois, Wheeling & Lake Erie, New York Chicago & St. Louis, and 
other railroad properties, as well as other securities relating to the Van 
Sweringen interests. The present owners of Midamerica Corporation have 
announced their intention ‘‘to carry forward the conservative and con- 
structive policies which, under the guidance of O. P. and M. J. Van 
Sweringen, established them at a mark of efficient public service well 
recognized in the railway and financial world.’’ 

Mr. Fitzpatrick was intimately associated with O. P. and M. J. 
Van Sweringen, and has an intimate knowledge of their varied interests. 
He is Vice President of the Chesapeake & Ohio, Pere Marquette, New 
York, Chicago & St. Louis, Missouri Pacific, Texas & Pacific, New Orleans, 
Texas & Mexico, and International-Great Northern Companies. He 3s 
a Director of the Chesapeake & Ohio, the Pere Marquette and the Nickel 
Plate. He is sixty-four years old and a bachelor. 


Coordinator’s Report on Railroad Employment Conditions. 


Hon. Joseph B. Eastman, formerly Federal Coordinator of Trans 
portation, has made public a report prepared by his Section of Labor 
Relations on ‘‘The Extent of Low Wages and Long Hours in The Rail- 
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road Industry.’’ The report, based upon a survey of railroad employ- 
ment conditions, declares there is a desirability of some minimum limits 
to the wages paid railroad employees. The report says: ‘‘A minimum 
wage of $15.00 (per week) applied to all Class I railroads would cost 
annually about $9,000,000, or 6/10ths of 1% of the annual payroll, based 
on the rates received for the payroll period nearest November 1, 1935.’’ 

The report expresses opposition to such legislation as the proposed 
six-hour day and five-day week bill, coneluding that the railroads are 
financially unable to meet the increased expense imposed by such legis- 
lation. The limitation of a work-week for railroad employees to forty- 
eight hours is suggested. With respect to long hours of railroad employ- 
ees, the report says: 

‘‘Long hours were most common among foremen engaged in mainten- 
ance-of-way and equipment and stores, station agents and telegraphers, 
switch-tenders, police, watchmen, camp cooks, waiters and janitors. 
Although a number of long-hour employees were reported in other occu- 
pations, they did not constitute a large proportion of the total employ- 
ment in those occupations. 

“It is estimated that employees who worked more than 48 hours 
per week averaged 58 hours per week during the period studied, while 
employees working 48 hours or less average only 37 hours per week. 

“Tf it were possible to limit the work week to 48 hours, a rough 
estimate on the basis of the hours worked during the period nearest May 
1, 1934, indicated that more than 20,000 new railroad jobs could be 
ereated. There are many difficulties in arriving at satisfactory hour 
adjustments, however, and this estimate might have to be considerably 
modified in the light of actual experience.”’ 


U. S. Chamber of Commerce Reviews Anti-Railroad 
Legislative Proposals. 


The Committee on Transportation and Communication of the 
United States Chamber of Commerce has reviewed for the Board of 
Directors of that body certain legislative proposals relating to railroads. 
The Committee pointed out that the Six-Hour Day Bill would add ap- 
proximately $600,000,000 to the expense of operation of the railroads, the 
Train Length Bill would add $200,000,000, and the Full Crew Bill 
$100,000,000, thus increasing the total operating costs to about $900,- 
000,000 per annum. The Committee pointed to the lack of need for the 
limiting of train lengths as a safety measure, and to the fact that the 
economic advantages of more powerful locomotives would be lost by the 
use of shorter trains. 


Enforcement of Louisiana Train Limit Law Enjoined. 


_ A statutory three-Judge Court, sitting as the United States Dis- 
trict Court, at New Orleans, La., and consisting of Circuit Judge Foster 
and District Judges Borah and Kennerly, has granted an interlocutory 
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injunction restraining the enforcement of the Louisiana Train Limit and 
Switch Crew Law, passed by the Louisiana Legislature in June, 1936, 
The law exempted from its operation lines of less than 100 miles in length. 
Counsel for the railroads alleged the law to be unconstitutional. 


Railroad Bankruptcies and Receiverships. 


According to a statement recently issued, since 1894 there have been 
794 receiverships or bankruptcies involving American railroad compa- 
nies. In the past six years 101 railroad companies have gone into receiv- 
ership or bankruptcy. The 92 that are currently in receivership or bank- 
ruptcy operate 70,746 miles of track, and represent approximately 28% 
of the country’s total railroad mileage. It is said that of the 149 Class I 
railroads now operated in the United States, over half have been in 
receivership or bankruptcy at some time during the past forty-two years 
for which accurate data are available. 


Railroads Repaying R. F. C. Loans. 


Twenty-five railroads have repaid in full their loans obtained from 
the Reconstruction Finance Corporation. Recently the New York Cen- 
tral discharged all of its obligations to the Reconstruction Finance Cor- 
poration. The following is a list of the roads and the amount of their 
borrowings from that Corporation that have been paid in full: 


City of New Orleang Public Belt Ry. .............. $ 6,000,000 
Central Railroad of New Jersey 

Great Northern Railway 

Cincinnati Union Terminal 

Pennsylvania Railroad 

Wrightsville & Tennille R. R. .... cece eee eee 

Copper Range Railroad 

Litchfield & Madison Railway 

Texas & Pacific Railway 

Texas South-Eastern Railroad 

Birmingham & Southeastern R. R. 

Maine Central Railroad 

Missouri-Kansas-Texas R. R. 

New York, Chicago & St. Louis 18,200,000 
Pere Marquette 3,000,000 
St. Louis Southwestern Railway 18,672,250 
Southern Pacific 22,000,000 
Tuckerton Railroad 39,000 
New York Central 27,499,000 


Total. 2... cc cccccccvvcsevecccccccccccccces $145,571,874 


Charges for Protective Service to Perishable Freight. 


The Interstate Commerce Commission has cancelled the hearing in 
Docket No. 20769—Charges For Protective Service To Perishable 
Freight, assigned for December Ist, and has reassigned the hearing for 
February 1, 1937, at the Morrison Hotel, Chicago, before Examiner F. L. 
Sharp. The hearing is scheduled to begin at 10:00 a. m. 
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Refusal of Railroad to Furnish Open-Top Cars for Wagon Loading of 
Coal Held a Violation of Interstate Commerce Act. 


The United States Circuit Court of Appeals for the Eighth Cir- 
cuit, in the case of Midland Valley Railroad Company v. Excelsior Coal 
Company, in an opinion delivered by Chief Justice Woodrough, on 
October 28, 1936, held that the refusal of a railroad company to furnish 
the operators of a coal mine with open-top cars for wagon loading of 
coal at a time when such cars were available was unreasonable and un- 
just, and in violation of Sections 1 and 3 of the Interstate Commerce Act, 
although the carrier offered to furnish box cars and its refusal to furnish 
open-top cars was in keeping with a policy it had adopted not to fur- 
nish such cars for such purpose. The Interstate Commerce Commission 
had previously held that the refusal to furnish the open-top cars was 
unreasonable and unjust and in violation of the Interstate Commerce Act. 


Ex Parte No. 104—Part 1|—Terminal Services. 


At the request of United States District Judge William Clark, of 
the District of New Jersey, the Interstate Commerce Commission has 
postponed the effective date of the order attached to its Fifty-Fourth 
Supplemental Report until March 15, 1937. This report amd order re- 


lates to the terminal allowances of the Warren Foundry & Pipe Cor- 
poration. 

The Commission has denied the petition for rehearing filed by the 
A. 0. Smith Corporation with respect to its Fifty-Third Supplemental 
Report and Order in this case. It has also denied the petition for re- 
hearing filed by the Louisiana Development Company with respect to the 
Fifty-Eighth Supplemental Report and Order issued in this case. 





LAW BOOKS FOR SALE. 


One of our members has the following law books for sale at half 
price. The books are all in good condition. 

For further information communicate with the office of the 
Executive Secretary. 


SUPREME COURT REPORTER 
Volumes 42, 43, 44, 45*, 46*, 47, 48, 49, 50*, 51, 52. 


PACIFIC REPORTER, 2np Serres 
Volumes 1 - 12, inclusive. 


SUPREME COURT DIGEST (1916-1931) 
Volumes 3 and 4. 


FEDERAL LIABILITIES OF CARRIERS (Roberts) 
Volumes 1 and 2 (Callaghan Co.) 


Note: * two copies. 





Regulation of Motor Carriers 


Commission Will Investigate Hours of Service of 
Motor Carrier Employees. 


Ex Parte No. MC 2 


In the matter of Maximum Hours of Service of Employees of Common Carriers and 
Contract Carriers of Passengers and Property by Motor Vebicle 


The above-entitled matter in which a proceeding of investigation 
was instituted by the Commission’s order of July 30, 1936, being in: 


(a) The matter of maximum hours of service of employees of all com- 
mon carriers and contract carriers of passengers by motor vehicle in inter- 
state or foreign commerce, including those engaged in special or charter 
operations, those engaged in operations over either regular or irregular 
routes, those engaged in seasonal operations, and those specifically referred 


to in Section 203(b), sub-paragraphs (1), (2), (3), (4), (5), (8), and (9) 
of the said Act; 


(b) The matter of maximum hours of service of employees of all 
common carriers and contract carriers of property by motor vehicle in inter- 
state or foreign commerce, including those operating over either regular or 
irregular routes, those engaged in seasonal operation, and those specifically 
referred to in Section 203(b), sub-paragraphs (4a) (4b), (6), (7), (8) and 
(9) of the said Act, 


is assigned for hearing before Examiners R. W. Snow and C. I. Kephart 
at the following times and places: 


January 11, 1937, 10 a. m. (standard time) offices of the Interstate 
Commerce Commission, Washington, D. C. 


January 14, 1937, 10 a. m. (standard time) Lenox Hotel, Boston, Mass. 


January 18, 1937, 10 a. m. (standard time) Atlanta-Biltmore Hotel, 
Atlanta, Ga. 


January 21, 1937, 10 a. m. (standard time) Baker Hotel, Dallas, Texas. 


January 26, 1937, 10 a. m. (standard time) Rooms of the California 
Railroad Commission, State Bldg., Los Angeles, 
California, 


February 1,1937, 10 a. m. (standard time) Olympic Hotel, Seattle, 
Washington. 


February 4,1937, 10 a. m. (standard time) Hotel Utah, Salt Lake 
City, Utah. 


February 8, 1937, 10 a. m. (standard time) Sherman Hotel, Chicago, 
Illinois. 


February 15,1937, 10 a. m. (standard time) offices of the Interstate 
Commerce Commission, Washington, D. C 
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Regulation of Sizes and Weights of Motor Vehicles— 
South Carolina Case. 


A statutory three-Judge Court, sitting as the United States District 
Court for the District of South Carolina, at Columbia, heard oral argu- 
ments in the case of Barnwell Brothers, Inc., Et Al v. South Carolina 
State Highway Commission, Et Al, with respect to the validity of the 
South Carolina Motor Carrier Act, which imposes sizes and weights on 
motor trucks. The Court announced that it would render its decision 
about January Ist, and that if it decided in favor of the plaintiffs it 
would permit the injunction heretofore issued to remain in force until 
there has been a decision by the Supreme Court of the United States. 
Intervention of railroads, shippers and the Interstate Commerce Com- 
mission was permitted, while the National Association of Railroad and 
Utilities Commissioners, and the States of North Carolina and Wiscon- 
sin were permitted to appear amicus curiae, through Mr. John E. Benton, 
General Solicitor of the National Association of Railroad and Utilities 
Commissioners. 


Motor Truck Insurance Case. 


The H. B. Church Truck Service Company and the Service Mutual 
Liability Insurance Company of Boston have asked a statutory three- 


Judge Court, sitting as the United States District Court, at Boston, to 
enjoin the Interstate Commerce Commission from enforcing the regula- 
tions issued by it, under the Motor Carrier Act, providing that motor 
trucks engaged in interstate commerce must be insured in companies 
licensed in all the States in which they operate. The Court has taken the 
matter under advisement. 


Drivers’ License Laws to be Sought. 


The Accident Prevention Conference has announced that drivers’ 
license legislation will be made Administration measures at the coming 
legislative sessions in Illinois, Oklahoma, Missouri and Tennessee. Simi- 
lar legislation will later be sought in Florida, Georgia, Louisiana, Mis- 
sissippi, New Mexico, South Dakota and Wyoming. Although uniform 
codes are being offered to the various States for guidance, the Adminis- 
tration bills, it was explained, will be written to meet local conditions. 


Motor Carrier Passes. 


_ Division 5 of the Interstate Commerce Commission has amended 
its order of October 19, 1936, prescribing regulations governing the 
forms and issuance of passes by common carriers by motor vehicle so as 
to provide that it shall become effective on January 1, 1937 instead of 
November 15, 1936. 
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Motor Carrier Bills of Lading. 


Division 5 of the Interstate Commerce Commission has issued an 
order, dated November 25, 1936, requiring each common carrier of prop- 
erty subject to the Motor Carrier Act, 1935, to issue freight or expense 
bills when transportation charges are collected, and to show on the face of 
all bills of lading and freight or expense bills which it issues the 
names of the consignor and the consignee; the points of origin and desti- 
nation; the number of packages, description of the articles, and weight, 
volume or measurement of the property received. The order requires 
that a record of this information be kept by the carrier by the preserva- 
tion of a copy of such receipt or bill of lading. 

The Commission has called attention to the fact that common car- 
riers of property subject to the Motor Carrier Act, 1935, who fail to 
comply with the requirements of the order, may be subjected to 
prosecution and the penalties provided by Section 222 of the Motor 
Carrier Act. 


New Motor Carrier Joint Boards. 


The following Motor Carrier Joint Boards have been created : 


. 186—Winslow E. Melvin, of New Hampshire. 


. 187—Leo H. Leary, of Massachusetts, and Stephen 8S. Cushing, of Ver- 
mont, 

. 188—Stephen 8S. Cushing, of Vermont. 

. 189—Leo H. Leary, of Massachusetts; Winslow EB. Melvin, of New Hamp- 
shire; Stephen S. Cushing, of Vermont. 

. 190—Leo H. Leary, of Massachusetts; Winslow E. Melvin, of New 
Hampshire; Frederick A. Young, of Rhode Island. 

. 191—Edwy L. Taylor, of Connecticut; Leo H. Leary, of Massachusetts; 
M. C. Cleveland, of New York. 

. 192—John H. Gillespie, of Iowa; A. J. Snedeker, of Missouri; Will M. 
Maupin, of Nebraska. 

. 193—Harold J. Waples, of Michigan; E. J. Hopple, of Ohio; James P. 
Tierney, of West Virginia. 

. 194—Andrew Olson, of Illinois; John C. Highberger, of Missouri; A. R. 
McDonald, of Wisconsin. 


. 195—Andrew Olson, of Illinois; Ernest E. Blincoe, of Kansas; John C. 
Highberger, of Missouri. 


Extension of Credit by Motor Carriers. 


Examiner Ralph S. Coyle, of the Bureau of Motor Carriers of the 
Interstate Commerce Commission, has concluded the taking of testimony 
in the investigation which the Commission is making of the extension 
of credit by motor carriers. The concluding hearings were held at the 
Sherman Hotel, Chicago. Briefs are to be filed by January 4, 1937. 
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Motor-Rail-Motor Traffic in East and Mid-West. 


The Interstate Commerce Commission has released its report and 
order in I. & S. Docket No. 4210—Motor-Rail-Motor Traffic in East and 
Mid-West. The report also embraces I. & S. Docket No. 4219 and Fourth 
Section Application No. 16333. 

The order of the Commission vacates its suspension order and 
permits the establishment of joint motor-rail-motor rates from, to and 
between certain points in Official and Western Trunk Line Territories, 
and grants authority to maintain such rates without observing the long- 
and-short-haul provisions of Section 4 of the Interstate Commerce Act. 

Under the order the Chicago Great Western Railway will be per- 
mitted to establish joint rates with Keeshin Motor Express Company for 
transportation of freight from the East to the Twin Cities and beyond. 
This precedent-establishing decision authorizes an arrangement whereby 
Keeshin Motor Express Company, through its far-flung subsidiaries, 
will pick up class and commodity traffic in the East and as far South as 
Washington, D. C., carry it by truck to Chicago where it will be loaded 
in trucks or trailers on Chicago Great Western flat cars and hauled te 
the Twin Cities, there to be again picked up by motor carriers and con- 
veyed to destination. 


Waiver of Tariff Rules. 


The Interstate Commerce Commission made public, on November 
%th, an order (under Special Permission Nos. M-4215, RM-401, and 
157351) authorizing the waiver of its tariff rules so as to permit rail and 
water carriers to publish in their tariffs general rules providing for the 
mbstitution of highway vehicle service for rail service between stations 
served by rail carriers or water service between ports served by water 
aarriers. This authority is limited to ll. freight, and the schedules 
are to be made effective not later than December 31, 1936, upon not less 
than fifteen days’ notice, and are to expire on April 30, 1937. The effect 
of this order is to extend to April 30, 1937, previous orders which 
would otherwise expire on December 31, 1936. 


Motor Carrier Tariff Circular MF No. 1 Supplement. 


The Interstate Commerce Commission has issued Supplement No. 1 
to Tariff Circular MF No. 1, governing the construction and filing of com- 
ton carrier freight rate and classification publications, and contract car- 
ner schedules of minimum rates or charges. Rules 3 and 9 of Tariff 
Cireular MF No. 1 are amended. Members who desire copies may secure 
them at 10¢ each by communicating with the Executive Secretary. 
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Bureau of Motor Carriers Issues Supplement to Tariff Circular 
MP No. 2. 


The Bureau of Motor Carriers has issued Supplement No. 1 to 
Tariff Circular MP No. 2, governing the construction, filing and posting 
of tariffs of common carriers of passengers by motor vehicle. The Sup- 
plement becomes effective January 1, 1937. Members who desire copies 


may secure them at 10c each by communicating with the Executive 
Secretary. 


Examiner Construes Phrase “Within the Territory” 
in the Motor Carrier Act. 


Examiner Paul R. Naefe, of the Interstate Commerce Commission, 
in a proposed report issued in Docket MC-53—Application of James A. 
Sproul, has held that the term ‘‘within the territory,’’ as used in the 
Motor Carrier Act, means ‘‘the territory within the immediate vicinity of, 
or adjacent to, the points to which the carrier was operating on July 1, 
1935.’’ The applicant contended that because he had operated between 
Millis, Massachusetts, and Farmingdale and Southampton, New York, 
prior to July 1, 1935, he should be given a permit to run to all points on 
Long Island. The Examiner recommended, however, that he be given 
a permit to continue only his former. operations. 


Hours, Wages and Working Conditions in Intercity 
Motor Transport Industries. 


The second report prepared by the Section of Research and See- 
tion of Labor Relations in the office of the Federal Coordinator of Trans- 
portation, dealing with hours, wages and working conditions in the 
intercity motor transport industries, has been made public. This report 
deals with motor truck transportation. Last month a report relating to 
bus transportation was released, while a report to be released shortly will 
deal with subjects common to both bus and truck transportation. 


Motor Carriers Prosecuted for Violations of Law. 


Four motor carriers have been charged with violations of the Motor 
Carrier Act, 1935, upon recommendation of the Bureau of Motor Car- 
riers of the Interstate Commerce Commission. In the United States Dis- 
trict Court at Scranton, Pa., a bill of information charging criminal 
violation of the law was filed against A. Blackmore Transfer Company, 
Inc., Dunsmore, Pa., and the Eastern Carrier Corporation of Ridgeville, 
New Jersey. These carriers are accused of collecting more than their 
published rates from certain shippers and less than published rates 
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from other shippers. The informations carry 92 counts against the 
Blackmore Company and 58 against the Eastern Carrier Corporation. 
In the United States District Court at San Francisco a bill of complaint 
for an injunction against Benjamin Franklin Line, Inc., a passenger 
carrier, has been filed. This carrier acquired the business of a prede- 
eessor alleged to have had ‘‘grandfather’’ clause rights. However, the 
predecessor was found by a joint board not to have such rights. The 
joint board was sustained by Division 5 of the Commission, and the 
operator was ordered to cease and desist, but failed to do so. Im the 
United States District Court at Greensboro, N. C., an injunction was 
obtained by the Bureau of Motor Carriers against Colonial Motor 
Freight, restraining that carrier from further violations of its tariffs by 
charging and collecting less than the published rates and by extending 
credit for more than fifteen days. 


Motor Carriers Fined for Violations of Act. 


The Interstate Commerce Commission has won its first criminal 
proceedings under the Motor Carrier Act, 1935. Two motor carriers 
have been found by a United States District Court to be guilty of depart- 
ing from their filed tariffs. In one case there were 77 counts against 
the carrier for charging less than the tariff rates and 15 counts against 
it for charging more than those rates. In another case a motor carrier 
was charged in 37 counts with collecting less than the tariff rates and in 
21 counts with collecting more than those rates. In each case the car- 
rier was fined the maximum penalties of $500 and $100, respectively, on 
the first count of each charge. 


Allied Trades Unite Against Trucker-Vendors. 


_ The combined efforts of eighty-four trade associations, represent- 
ing grain, coal, lumber, seeds, hay, and fruits and vegetables in the States 
of Missouri, Kansas, Oklahoma, Texas, Colorado, New Mexico, Ne- 
braska, Iowa and Illinois, in opposing the unfair encroachment of itin- 
erant trucker-dealers upon established business, marks the completion of 
4 working program launched by Associated Southwest Country Eleva- 
tors, and supported by many other organizations which envision the 
unregulated trucker-peddler as the most serious threat to the business of 
the legitimate merchant. After months of study and surveying the 
situation from many angles, that Association found that every conceiv- 
able business and even the existence of small communities was threatened. 
It brought forth a definite program for action, setting up a ‘‘Com- 
mittee on Truck Regulation’’ under the leadership of Frank A. Theis, of 
— City, who is President of the Simonds-Shields-Lonsdale Grain 
mpany. 





I. C. C. PRACTITIONERS’ JOURNAL 





Transportation of Property by Mercantile or 
Manufacturing Establishments. 


The Interstate Commerce Commission has issued a statement to the 
effect that it had received numerous inquiries regarding the status, under 
the Motor Carrier Act, 1935, of a mercantile or manufacturing estab- 
lishment which engages in no transportation of property excepting 
property which is sold or purchased by such establishment and which is 
transported from or to its established place of business as an incident to 
the conduct of such business, but for compensation received either 
directly or indirectly as an allowance in connection with the purchase 
price or otherwise. There has been no formal decision of the Commission 


relative to its jurisdiction over such transportation. The Commis. 
sion, however, said : 


“Until such a formal decision has been made, or until further notice, the 
Commission will not require compliance with the general provisions of the 
Motor Carrier Act on the part of any mercantile or manufacturing establish- 
ment engaged in transportation as above described; however, they will, until 
such decision hag been made, be subject to any regulations for private car- 
riers by motor vehicle which the Commission may hereafter prescribe under 
the authority of Section 204 of the Motor Carrier Act and which relate to 
qualifications and maximum hours of service of employees and safety of 
operation or standards of equipment.” 


Motor Trucking in New England States. 


The sum of $44,717,000 was received in 1935 by 3,904 concerns with 
headquarters in New England States, whose primary business was motor 
trucking for hire, the Bureau of the Census of the Department of Com- 
merce announced on Saturday, November 28th. The 3,904 concerns re- 
ported an average of 13,818 persons on their payrolls for the year and 8 
total of $17,134,000 was paid to these employees in 1935, of which 
$15,684,000 was paid to full-time and $1,450,000 to part-time employees. 
This did not include compensation to the 3,704 active proprietors and 
firm members of unincorporated businesses. The number of vehicles in 
operation by these concerns in October, 1935, amounted to 12,578. Massa- 
chusetts led all the New England States in the number of trucking con- 
cerns, and the amount of revenue, there having been in that year, 1,738 
concerns located in that State (44.5 per cent of the New England total). 
Those concerns received $25,762,000, or 57.6 per cent, of the total New 
England trucking business, and paid out $10,384,000 to their employees, 
or 60.6 per cent of the total New England payroll. 





The Long and Short Haul Clause 


Pettengill Article on Long-and-Short-Haul Clause. 


Congressman Samuel B. Pettengill, author of the Pettengill Long- 
and-Short-Haul Clause Bill, has written an article, published in the 
Nation’s Business for December, 1936, explaining the purposes of the 
Pettengill Bill and the benefits which he believes will accrue to business 
and industry as a result of its enactment into law. Copies of Congress- 
man Pettengill’s article are available upon request. 


National Grange Declines to Withdraw 
Opposition to Pettengill Bill. 


The National Grange, at its Seventieth Annual Convention, at 
Columbus, Ohio, declined to withdraw its opposition to the Pettengill 
Bill. It adopted a resolution restating its position and asking the rail- 
roads what substitute was offered for the long-and-short-haul clause. The 
resolution adopted said, in part: ‘‘The Grange will oppose the repeal of 


any law or the enactment of legislation which will make possible the 
return of abuses and practices in which railroads engaged prior to enact- 
ment of the long-and-short-haul clause.’’ 


The National Industrial Traffic League Reaffirms Position 
on Pettengill Bill. 


At its Annual Meeting held in New York the National Industrial 
Traffic League reaffirmed its stand on the Fourth Section of the Inter- 
state Commerce Act calling for repeal of the long-and-short-haul clause, 
reaffirmed its position as opposing Government ownership of railroads, 
and opposed efforts on the part of railway labor to secure legislation pro- 
viding for the shorter work day and also ‘‘make-work’’ legislation. 





United States Supreme Court Action 


The United States Supreme Court reconvened on December 7th, 
after a two weeks’ recess, and handed down a number of opinions: 


Montana Electric Rate Case 


In Nos. 38-39—Mountain States Power Co. v. Public Service Com- 
mission of Montana, Et Al, the Court reversed the decision of a statutory 
three-Judge Court, and held that it had no jurisdiction to enjoin the 


enforcement of the rate orders of the Public Service Commission of 
Montana. 


State Fair Trade Acts 


In Nos. 55, 79, 226 and 372, the Court gave blanket approval to the 
Fair Trade Acts of Illinois and California. Fourteen States have simi- 
lar laws. 


Federal Communications Commission Accounting Order 


In No. 74—American Telephone & Telegraph Co., Et Al v. United 
States, Et Al, the Court sustained Telephone Division Order No. 7-C of 
the Federal Communications Commission, which requires that telephone 
companies keep all their accounts in accordance with the system of ac- 
counts prescribed therein, particularly with respect to provisions pre- 
scribing the method of entering the cost of acquisitions from another 
publie utility of property already in public service which the acquiring 
company uses or is about to use in telephone service. In this respect the 
Court sustained the United States District Court for the Southern Dis- 
trict of New York. 


Public Utility Act Cases 


In Nos. 221 and 222—Landis, Et Al v. North American Co., and 
Landis, Et Al v. American Waterworks, Et Al, the Court held that the 
United States District Court for the District of Columbia abused its dis- 
cretion in staying a suit for an injunction to restrain the enforcement 
of the Public Utility Act of 1935, on the ground that it is unconstitu- 
tional, pending the final disposition by the Supreme Court of the United 
States of the Electric Bond & Share Case, instituted by the Govern- 
ment, to compel registration under the statute. The Court held that the 
District Court had the power to enter a stay, but that to provide for 4 
stay until final determination of the Electric Bond & Share Case was 
unreasonable. 


154 


Superi 
and E: 
North 
hearin 
operat: 
was CO 
to aba 
ployes 
roads | 
loss of 
employ 
aband 
to inde 
Chica 
was W: 
conve! 
T 
tinuar 
menta 
earlie) 
volum 
the C 
ern to 
Super 
ance f 





Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases. 


Abandonment. 


I. C. C. No. 26903, Pooling of Ore Traffic in Wisconsin and Michi- 
gon, Division 4 on further hearing. 

In order to effect economies in operation and to make unnecessary 
the reconstruction of the Milwaukee ore dock at Escanaba, the Milwaukee 
and North Western railroads proposed to pool their traffic from the 
mineral ranges to Escanaba. The arrangement included a proposal for 
the Milwaukee to cease operating over the rails of the Escanaba and Lake 
Superior Railroad company for a portion of the route between the mines 
and Escanaba, the traffic to be handled instead, over the line of the 
North Western. The arrangement was not approved after the initial 
hearing because the Milwaukee had not sought authority to abandon its 
operation over the Escanaba and Lake Superior. The further hearing 
was concerned for the most part with the application of the Milwaukee 
to abandon its operation over the Escanaba and Lake Superior line. Em- 
ployes of the Milwaukee and of the Escanaba and Lake Superior rail- 
roads contended that approval of the proposed plan would result in the 
loss of employment and the loss of employes investments in homes. The 
employees sought the attachment of a condition to such order permitting 
abandonment as the Commission might enter requiring the Milwaukee 
to indemnify employees against such losses. Held, upon the authority of 
Chicago G. W. R. Co. Trackage, 207 I. C. C. 315, that the Commission 
was without power to attach any conditions except as required by public 
convenience and necessity which did not include the condition sought. 

The Escanaba and Lake Superior Railroad argued that the discon- 
tinuance of the use of its line by the Milwaukee would have a very detri- 
mental effect upon its net revenue. The Commission found that the 
earlier abandonment of the Milwaukee dock was a reality and that the 
volume of ore movements had declined materially in recent years. Held, 
the Commission could not require the Milwaukee and the North West- 
em to continue the service embracing the line of the Escanaba and Lake 
Superior merely because of the undesirable effect that the discontinu- 
ance thereof would have upon the revenues of that company. 


Competition. 


_ LC. C. No. 12887, National Veneer & Panel Manufacturers’ Asso- 
cation Et Al v. Aberdeen & Rockfish R. R. Co. Et Al. Entire Commis- 
sion, Second Supplemental Report. 

In the original report the Commission prescribed definite relationships 

tween the rates on veneer, built-up wood, and lumber from various 
Points in eastern, southern, western, and mountain-Pacific groups to 
destinations within those groups. Water competition through the 


155 





156 I. C. C. PRACTITIONERS’ JOURNAL 





——$—$—$—, 


Panama Canal in the transportation of rough hardwood lumber caused 
the rail carriers to seek authority to make reductions in the rates on this 
commodity without at the same time making corresponding reductions 
in the rates on the related commodities. The authority was granted 
(195 I. C. C. 411). In the present phase of the proceedings, the rail car. 
riers sought authority to maintain reduced rates on lumber from the 
Pacific Coast and certain interior origins to official territory without 
making corresponding reductions in the related rates on veneers and 
built-up wood. The Commission, recognizing the increasing importance 
of water competition through the Panama Canal and relying upon its 
decision in ANSON, GILKEY & HURD CO. v. SOUTHERN PACIFIC 
CO., 78 I. C. C. 495, in support of the proposition that changes might 
be made in the rates on certain commodities where competition was felt 
without corresponding changes in the rates on other commodities there. 
tofore related, granted the necessary authority. 


Long and Short Haul Clause. 


F. 8. A. No. 16028, Citrus Fruit from Florida to North Atlantic 
Ports. Entire Commission, Commissioner Caskie partially concurring, 
Commissioners Porter and Lee dissenting and Commissioner Eastman 


not participating. 

In an earlier report (211 I. C. C. 535) the applicant rail carriers 
operating between Florida and Baltimore, Philadelphia, New York and 
Boston were granted the relief necessary to permit reductions in the 
all-rail rates on citrus fruit to a basis approximating the charges via 
truck-water routes and were permitted to establish these reduced rates 
for application only on certain specified days of each week. The period 
of relief having expired, the applicants filed a petition seeking a renewal 
or extension of the relief and certain additional relief. No objections 
were raised by competing truckers. 

Certain supporting interveners advocated the discontinuance of the 
‘‘shipping day’’ application of the rate, but the Commission granted the 
extension with the ‘‘shipping day’’ feature because the days on which 
cars are shipped are matters within the control of the shippers. ; 

During the 1934-1935 season approximately 14% of the citrus fruit 
from Florida to North Atlantic ports moved all-rail. During the early 
portion of the 1935-1936 shipping season an even smaller proportion 
moved all-rail. However, after the establishment of reduced all-rail 
rates under the authority granted originally in this proceeding, the 
movement all-rail increased substantially, although still instituting only 
about one-third of the total movement. Because the all-rail rates to Balti- 
more made on a basis equal to the charges via the truck and water routes 
had attracted to the rails nearly 90% of the traffic, the Commission re- 
quired the establishment of all-rail rates to Baltimore under the relief 
here granted made 41% cents over the charges via the truck and water 
routes. 
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F. 8. A. No. 571 Ht Al, Commodity Rates to Mexico. Commission 
on further argument, Chairman Mahaffie and Commissioner Tate dis- 


ting. 

By these applications, carriers sought relief from the long-and-short 
haul clause in connection with joint rates on commodities from New 
York piers to destinations in Mexico which were lower than joint rates 
to intermediate points in the United States. The relief had been denied 
ina prior report (209 I. C. C. 370). 

Concerning the question of whether or not the rates to Mexico were 
comparable with those to the intermediate points in the United States, 
that is to say that they were ‘‘rates of the same character,’’ the Commis- 
sion found that the rates applied on shipments to the Mexican points ‘‘in 
like manner as the rates to intermediate points in the United States.’’ 
The Commission recognized that in some instances there were distinctions 
between export rates and domestic or local rates, but stated that 
“although these rates (to Mexican points) might be designated as export 
rates they might also be designated as international rates or in some other 
manner,’’ and held that the provisions of Section 4 of the Act applied. 
Chairman Mahaffie wrote a forceful dissenting opinion on this point, 
rlying upon Section 1(2) of the Act providing that the provisions of 
the Act shall apply ‘‘only insofar as the transportation takes place with- 
inthe United States,’’ and upon the decision of the Supreme Court in 
News Syndicate Co. v. New York Central R. Co., 275 U. 8. 179, an opin- 
im in which Commissioner Tate concurred. 

Relying upon its old conference ruling 447 and upon earlier de- 
tisions, the Commission held that it had jurisdiction over this matter 
where the departures from the long-and-short-haul clause occurred within 
the United States. 

The Commission held also that it was required to determine whether 
w not the earnings of the carriers subject to its jurisdiction, the 
United States carriers, under the proposed rates to the more distant 
pints were reasonably compensatory, and it indicated that it might 
have jurisdiction to determine whether or not the total through rates 
were reasonably compensatory in their entirety. 


F.S. A. No. 16426, Class Rates Between Omaha, Nebr., And Iowa 
Points. Division 2. 

To meet intrastate motor truck competition, rail carriers operating 
tween Council Bluffs and interior points in Iowa had established re- 
dueed rates. Omaha and South Omaha, points just across the Missouri 
River from Council Bluffs, Iowa, are competitive with the latter point 
marketing in interior Iowa. With the reduction in the state rates 
fm Council Bluffs, much of the traffic from Omaha and South Omaha 
ws trucked across the river and reshipped from Council Bluffs by 
nil, Relief was sought to permit establishment of a basis of interstate 
tates from Omaha and South Omaha comparable to the rates in effect 
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from Council Bluffs. The relief was granted without imposition of the 
equidistant rule in order to permit preservation of existing grouping 
and because the level of the intrastate rates proposed for interstate appli- 
cation was influenced by truck competition. Live Poultry to Jackson. 
ville, Fla., 196 I. C. C. 288, distinguished. 


Misrouting. 


I. C. C. Doeket 26896, Globe Grain & Milling Company v. San 
Diego & Arizona Eastern Ry. Co., Et Al, Division 3. 

A carload of oats, composed of tonnage originating at various points 
on the G. C. & S. F., was transited at Waco, Texas, a point on the T. & N. 
Q., a subsidiary of the Southern Pacific, and reshipped to San Diego, 
Calif. From the G. C. & S. F. origins to San Diego there was in effect a 
62 cent rate which, however, did not apply in connection with the 
T. & N. O. east of Deming, N. Mex., and El Paso, Texas. Charges were 
assessed on the basis of the combination over Waco, although the bill 
of lading covering the movement from Waco with the shipper’s routing 
contained a notation providing for application of the balance of the 
through rate. When the error was discovered, complainant was afforded 
an opportunity to substitute tonnage, but was unable to do so. Held, 
that this situation was different from one where at the time a bill of lad- 
ing containing conflicting rates and routes is issued it is possible to 
change the routing so as to make applicable the rate named, for here 
there was no possible route from Waco over which the through rate from 


the G. C. & 8S. F. origins applied; therefore, the shipment was not mis- 
routed. 


I. C. C. No. 27111, Hercules Clothing Company v. Southern Railway 
Company, Et Al, Division 2. 

The complainant tendered a less carload shipment of cotton piece 
goods to the Southern Railway at Winston-Salem, N. C., for transporta- 
tion to Columbus, Ohio, on a bill of lading containing routing instrue- 
tions reading ‘‘Sou. Cinn. Big 4 Special,’’ and the figure 83 in the rate 
column. Over the route specified a higher rate was in effect. However, 
over that route special package car service on cotton piece goods was 
maintained, while no similar service was maintained over other routes 
via which the lower 83 cent rate applied. Held, that the inclusion of 
the word ‘‘Special’’ in the routing instructions meant handling over 
the fast package car route, and that the carrier was not guilty of mis- 
routing by forwarding the shipment over such route even though the 
rate named in the bill of lading did not apply thereover but did apply 
over another route. 
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Pleading and Practice. 


I. C. C. No. 26430, et al, Arkansas Rice Traffic Bureau v. Aberdeen 
& Rockfish R. R. Co., 219 1. C. C. 5. Entire Commission, Commissioners 
Eastman and Lee not participating. 

Among other things the complainants sought through routes and 
joint rates on rice in connection with rail carriers to Lake Charles, La., 
and the Bull Steamship Line beyond. At the initial hearing no testi- 
mony was introduced with respect to such rates although the presiding 
Examiner had ruled that the complainants would be expected to com- 
plete the presentation of their evidence in chief at that hearing. At a 
later hearing, during the presentation of rebuttal testimony such evi- 
dence was offered and, over defendants’ objections, received. The evi- 
dence was introduced by the Bull Steamship Line which had intervened 
in support of the complainants at the adjourned hearing. Held, that 
the petition of intervention sought to inject into the case an issue which 
had been removed, the evidence should not have been accepted, and that 
the Commission could not order the establishment of through routes and 
joint rates on the basis of the testimony thus introduced. 


Pooling of Traffic. 


I. C. C. No. 26903, Pooling of Ore Traffic in Wisconsin and Michigan, 
Division 4 on further hearing. 

In order to effect economies in operation and to make unnecessary 
the reconstruction of the Milwaukee ore dock at Eseanaba, the Milwaukee 
and North Western railroads proposed to pool their traffic from the 
mineral ranges to Escanaba. The arrangement included a proposal for 
the Milwaukee to cease operating over the rails of the Escanaba and 
Lake Superior Railroad Company for a portion of the route between the 
mines and Escanaba, the traffic to be handled instead over the line of the 
North Western. Section 5(1) of the Act requires as a prerequisite to 
the Commission’s approval of a pooling agreement assent thereto by all 
of the carriers involved. The Escanaba and Lake Superior Company 
opposed the arrangement. Held, that since this line was simply a lessor 
of trackage rights to the Milwaukee, it did not participate as a carrier 
in the handling of this ore traffic, and, therefore, its assent was not 
necessary. 


Preference and Prejudice. 


I. C. C. 27209, Jones & Kavanagh Company, Limited v. South- 
ern Pacific Company Et Al, Division 3. 
_ By sehedules not filed with the Commission, various railroads hand- 
ling perishable traffie between the Pacifie Coast and Pittsburgh, Pa., 
provided for delivery not sooner than ninth morning after shipment. 
Complainant’s shipment of cantaloupes was delivered as per schedule, 
but the shipment of a competitor handled over a different route composed 
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of other carriers, although starting from the Coast two days after com- 
plainant’s shipment, was delivered in Pittsburgh concurrently with the 
delivery of complainant’s shipment and in less than nine days after for- 
warding from the Coast. Complainant claimed that his competitor was 
unduly preferred and that he was unduly prejudiced, and sought the 
recovery of damages said to have been incurred by reason of the ecom- 
petitive situation created at Pittsburgh. Since the carriers responsible 
for the expeditious handling of the competing shipment did not par- 
ticipate in the handling of both the shipments, and since there was no 
proot of any agreement between carriers and the competitor for the ex- 
peditious movement of his shipment, there was no violation of Section 
3(1) of the Act. 


I. C. C. No. 26430, et al, Arkansas Rice Traffic Bureau v. Aberdeen 
& Rockfish R. R. Co., 219 1. C. C. 5. Entire Commission, Commissioners 
Eastman and Lee not participating. 

Arkansas rice millers contended that the rates on clean rice from 
Arkansas to destinations in the Southeast were too high in comparison 
with the rates available from Louisiana and Texas, and thereby unduly 
prejudiced the Arkansas millers. The Commission found that water 
transportation was available from Texas and Louisiana but not from 
Arkansas, and that some reduction had been made in the Arkansas rates 
when reductions were made in the rates from Louisiana and Texas to 
meet this competition. Held that there existed no undue preference to 
Louisiana and Texas, and no undue prejudice to Arkansas. The Com- 
mission pointed out that the Arkansas interests did not ‘‘indicate under 
what principle of law the carriers could have been compelled to reduce 
the Arkansas rates at all.’’ 


I. C. C. 26860, Albany Port District Commission v. Ahnapee and 
Western Ry. Co. Et Al. Entire Commission. Chairman Mahaftie and 
Commissioner Miller dissenting in part, Commissioner Splawn not par- 
ticipating. 

Among other things the complainant, representing the Port of 
Albany, N. Y., alleged that the rates on export, import, and coastwise 
traffic between Albany and points in Trunk Line, C. F. A., and Western 
Trunk Line territories were unduly prejudicial to Albany, and that the 
rates between the same interior points and competing ports of New York, 
Baltimore, Philade'phia and Boston in particular were unduly prefer- 
ential of those ports. Albany is served by the New York Central System 
which also serves New York and Boston but which does not serve Phila- 
delphia and Baltimore. The latter ports are served by the Pennsylvamia 
and the B. & O. which also serve New York but which do not serve 
Albany and Boston. The defendants contended that no one carrier oF 
group of carriers effectively control both the Albany rates and the rates 
of the other ports, and that under the decision in Texas & Pacific Ry. Co. 
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vy. United States, 289 U. 8. 627, no preference and prejudice finding 
might be entered. The Commission took cognizance of the fact that the 
carriers serving Boston, New York, Philadelphia, Baltimore and Albany 
operated large rail systems crossing each other at many points and 
formed a vast network covering C. F. A. and Trunk Line territories, that 
each of the carriers participated in joint rates between every one of the 
ports named and interior points. The Commission pointed out that 
the rate structure of the defendants, with the exception of the present 
rates to Albany, constituted a single entity composed of interrelated rates 
bound together by port differentials, differential adjustments created 
by the voluntary joint action of all of the carriers serving the ports, that 
the adjustment depended for its existence upon the continued participa- 
tion of every carrier, that so long as the adjustment remained in effect 
each of the earriers effectively participated not only in the rates over its 
own line but in every rate in the entire structure. Held, that a prefer- 
ence and prejudice order might be entered against all defendant ear- 
riers including those not serving Albany with their own rails. 


Raw Material Rates. 
I. C. C. No. 26430, et al, Arkansas Rice Traffic Bureau v. Aberdeen 


& Rockfish R. R. Co., 219 I. C. C. 5. Entire Commission, Commissioners 
Eastman and Lee not participating. 

The New Orleans rice millers asked for a reduction from the 1714 
percent of first class basis on rough rice from the Arkansas fields for the 
400 to 500 mile haul to New Orleans. This was strenuously opposed 
by rice millers located in Arkansas within the rice producing territory 
and at Memphis, a point close to the Arkansas rice producing territory. 
After commenting upon the fact that the milling of rice appeared to 
require only a small capital outlay and that about one-fifth of the 
weight and probably one-third of the bulk of rough rice consisted of hulls 
and chaff, the Commission held that it was questionable whether under 
any defensible relation between the rates on rough rice and those on clean 
rice it would be profitable to move rough rice any considerable distance, 
or whether it would be in the public interest that it should so move. 


Reasonableness. 


I. C. C. No. 26430, et al, Arkansas Rice Traffic Bureau v. Aberdeen 
€ Rock fish R. R. Co., 219 I. C. C. 5. Entire Commission, Commissioners 
Eastman and Lee not participating. 

The rates on clean and brewers’ rice from California to destinations 
east of Salt Lake City, Utah, and El Paso, Texas, were attacked by 
New Orleans and interior Louisiana rice millers as unreasonably low in 
relation to the rates from New Orleans to the same destinations. The 
evidence introduced was based largely on a comparison of the relative 
percentages of the first class rates from California, on the one hand, 
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and of the rates from New Orleans, on the other. Some of the first class 
rates from New Orleans had been prescribed by the Commission while 
none of the class rates from California had been so prescribed. The 
Commission found that the comparison of the relative percentage of 
these rates on rice was not a comparison of rates with a prescribed com- 
mon standard, and held that the rates from California had not been 
shown to be unreasonable. 


I. C. C, No. 27341, C. A. Wagner Construction Company, v. Chicago, 
Milwaukee, St. Paul & Pacific R. R. Co., Et Al, Division 4. 

Learning of a substantial highway construction job, the defendant 
railroads agreed to establish a reduced carload rate on sand. Because of 
unanticipated difficulties encountered in securing special permission to 
publish the reduced rate on short notice, the defendants were unable 
to establish it until more than a week after the contractor was forced to 
begin moving the sand. The total movement was substantial, approxi- 
mating 19,000 tons. This complaint was brought by the contractor at- 
tacking the reasonableness of the rate in effect during the first portion 
of the period of movement. Held, that, although the rate subsequently 
established was somewhat lower than the rates on sand which had been 
prescribed or approved for hauls of similar distances in the same terri- 
tory, in view of the unusually heavy loading, volume of movement, and 


the special circumstances (obviously the difficulty in securing the special 
permission necessary to establish the reduced rates before the movement 
began), the higher rate was unreasonable to the extent that it exceeded 
the rate ultimately established. 


Tariff Construction—Transit. 


I. C. C. No. 26430, et al, Arkansas Rice Traffic Bureau v. Aberdeen 
& Rockfish R. R. Co., 219 1. C. C. 5. Entire Commission, Commissioners 
Eastman and Lee not participating. 

The Missouri Pacific Railroad published for its own account a tariff 
which provided that rough rice might be milled at New Orleans and the 
resulting clean rice shipped at the balance of the through rate on clean 
rice from the point of origin of the rough rice to the final destination, 
plus a transit charge. The tariff publishing joint rates on clean rice from 
Arkansas through New Orleans to the southeast contained a provision 
that milling in transit would not be allowed on Arkansas rice when trans- 
ported in connection with the Cottonbelt or Rock Island, the carriers 
which originate practically all of the Arkansas rice. Complaining New 
Orleans millers contended that the tariff provisions were contradictory, 
and that, under the principle announced in Central R. Co. of New Jersey 
v. United States, 257 U. S. 247, the transit tariff must prevail. Held, 
that the rate tariff, to which the Missouri Pacifie was a party, specifically 
providing for the non-application of transit on Cotton Belt and Rock 
Island rice, was controlling. 
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Through Routes and joint Rates. 


Motor-Raid-Motor, I. & S. 4210, Motor-Rail-Motor Traffic in The East 
and Midwest. Entire Commission. Commissioner Porter dissenting. 

The Chicago Great Western Railway, the Clinton, Davenport & 
Muscatine Railway, the Keeshin Motor Express, and other motor carriers 
fled joint tariffs which contained through routes and joint rates between 
the carriers parties thereto. Under the proposed arrangements, the rail 
lines would serve only as intermediate carriers. Instead of transferring 
the shipments from the highway vehicles to box cars at points of inter- 
change, the loaded highway vehicles would be loaded onto flat cars of 
the railroads. The joint rates so published were the same in amount 
as the rates in effect for all-highway transportation. Under the divisional 
arrangements respecting traffic handled by rail between Chicago and the 
Twin Cities, the rail carrier would receive the same revenue that it would 
receive for handling loaded and empty trailers under the rates published 
for such service and approved in Trucks on Flat Cars Between Chicago 
and Twin Cities, 216 I. C. C. 435. 

The Commission found that the rates proposed had not been shown 
to be lower than minimum reasonable rates, although the evidence of 
record as to the cost of highway transportation and the available statis- 
ties as to the revenue and operating expenses of joint motor-rail oper- 
ations were meager. The rates being the same as the all-highway rates 
in most instances were somewhat lower than the through all-rail rates 
between the same points. 

Relying to a large extent upon the findings in the Trucks on Flat 
Cars ease as to the reasonableness of the earnings that would accrue 
under the rates there proposed for service between Chicago and the Twin 
Cities, the Commission found that the division which would accrue to 
the railroads participating in the joint rates here proposed, being the 
same in amount as the rates published in the earlier case, would be rea- 
sonably compensatory. 

The protestants claimed that-discrimination would result by reason 
of the maintenance by the Great Western of a different basis of rates 
for all-rail service with store door pick-up and delivery than the basis 
of the joint motor-rail-motor rates here proposed. Discrimination was 
also alleged because of the publication of motor-rail-motor rates only to 
certain points along the route of the railroad. Noting the absence of any 
shipper opposition to the proposed motor-rail-motor rates, the Commis- 
sion held that the services accorded under the two types of rates were 
distinct and sufficiently unlike to prevent discrimination. A similar 
finding was made with respect to the allegations of undue preference 
and prejudice under Section 3 of Part I and under Section 216(d) of 
Part II of the Act. 

Two questions regarding the application of the long-and-short-haul 
clause of Section 4 of Part I of the Act arose. The proposed joint 
motor-rail-motor rates in many instances were lower than the all-rail 
tates to, from, and between intermediate points. The Commission found 
that the proposed motor-rail-motor service differed substantially from 
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the all-rail service, found that Section 4 did not cover such rate situa. 
tions created by such dissimilar transportation services. The Commission 
stated definitely, however, that this finding was not to be construed as 
having application to situations where rail carriers, by the mere expedi- 
ent of joining with motor carriers performing pick-up and delivery 
service at one point and not at another, could thereby escape the long. 
and-short haul provisions of Section 4. The other question arose from 
situations wherein lower rates were published for longer motor-rail-motor 
hauls than for motor-rail-motor hauls from, to, or between intermediate 
points. The Commission held that, although there was no long-and-short 
haul provision in Part II of the Act, the motor carriers by joining with 
the rail carriers in establishing through routes and joint rates thereby 
subjected themselves to this provision in Part I, because what was un- 
lawful for a rail carrier to do when acting alone could not be made law- 
ful by a joint arrangement with another carrier. 

The Commission further found that the proposed rates would not 
violate any of the provisions of Part I or Part II of the Act, concluded 
that the service would be of advantage to both shippers and carriers, 
and vacated its order of suspension. 





